
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F607026

HERBERT AYERS, Employee  CLAIMANT

TYSON POULTRY, INC., Self-Insured Employer  RESPONDENT

OPINION FILED JUNE 29, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On June 9, 2011, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 28, 2011, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior Full Commission opinion of September 27, 2010 is final and res

judicata.

At the time of the hearing the parties agreed to stipulate that Cherry Health Center

is not associated with the respondent’s Managed Care Organization (“MCO”).  The parties

have also agreed to stipulate that Cherry Health Center has declined to accept payment

for treatment in accordance with the Arkansas Workers’ Compensation Fee Schedule.  

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment; specifically, medical

treatment at Cherry Health Center as recommended by Dr. Spann.   
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The claimant contends his treating physician, Dr. Eric Spann, has referred the

claimant to Cherry Health Center in Springfield, Missouri, and the respondents have

controverted this referral.

The respondent’s contentions are set forth in its pre-hearing questionnaire which is

attached to the Commission’s pre-hearing order as Exhibit #1 and contained in the hearing

transcript as Commission Exhibit #1.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 28, 2011, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   The parties’ stipulation that Cherry Health Center is not associated with the

respondent’s MCO is also hereby accepted as fact.  

3.   The parties’ stipulation that Cherry Health Center has declined to accept

payment  for treatment in accordance with the Arkansas Workers’ Compensation Fee

Schedule is hereby accepted as fact.

4.   Claimant is not entitled to treatment at Cherry Health Center.

5.   Claimant is entitled to continued medical treatment including physical therapy;

however, this treatment must be at a facility which complies with the Arkansas Workers’

Compensation law.
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FACTUAL BACKGROUND

This claim has been the subject of two prior hearings.  In an opinion filed June 16,

2008 a finding was made that claimant had suffered a compensable injury to his lumbar

spine on May 6, 2006 and finding that claimant was entitled to additional medical treatment.

That opinion was not appealed.  

Following a second hearing, an opinion was filed on December 17, 2009 finding that

claimant was permanently totally disabled as a result of his compensable injury.  This

finding was affirmed and adopted by the Full Commission in an opinion filed September 27,

2010.  

Following claimant’s injury he was evaluated by Dr. Knox who recommended

surgery.  Claimant chose not to undergo the recommended surgery but instead has

received conservative treatment from Dr. Spann, his family physician.  This treatment has

included physical/spinal decompression therapy at Mountaincrest in Arkansas.

Dr. Spann has recommended additional physical therapy/spinal decompression

therapy at Cherry Health Center in Springfield, Missouri.  Claimant has filed this claim

requesting approval of this recommended therapy.

ADJUDICATION

Claimant requests approval for therapy at Cherry Health Center in Springfield,

Missouri as recommended by Dr. Spann.  However, the parties have stipulated that Cherry

Health Center is not associated with the respondent’s MCO and that Cherry Health Center

has declined to accept payment in accordance with the Arkansas Fee Schedule.

The claimant had previously filed for and received an order from the Commission

allowing him to change physicians to Dr. Spann.  Pursuant to A.C.A. §11-9-514(a)(3)(A)(ii)

the primary care physician must agree to refer an employee to a managed care entity

chosen by the employer for any specialized treatment.  Specifically, the statute states in
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pertinent part:

... but only if the primary care physician agrees to refer
the employee to the managed care entity chosen by
the employer for any specialized treatment, including
physical therapy, and only if such primary care physician
agrees to comply with all the rules, terms, and conditions,
regarding services performed by the managed care
entity chosen by the employer.

In addition, pursuant to Commission Rule 33(R), all services by out-of-state

providers must comply with the Arkansas medical Fee Schedule.

All services and requests for change-of-physician to
out-of-state providers must be made to providers
who agree to provide by the AWCC medical Fee
Schedule.  Providers shall sign an agreement
stating they shall comply with AWCC Rule 30.

Here, the parties have stipulated that Cherry  Health Center is not associated with

the respondent’s MCO and the parties have also stipulated that Cherry Health Center has

refused to abide by the Commission’s medical Fee Schedule.  Accordingly, claimant has

failed to prove that he is entitled to treatment at Cherry Health Center.

As an alternative to treatment at Cherry Health Center, claimant requests approval

of physical therapy at Mountaincrest.  Respondent contends that any additional physical

therapy is not reasonable and necessary.  Claimant has the burden of proving by a

preponderance of the evidence that medical treatment is reasonable and necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W. 3d 32 (2004).  I find that

claimant has met his burden of proof.  Although claimant believes that treatment at Cherry

Health Center would be more beneficial than the treatment he has previously received at

Mountaincrest, claimant did testify that treatment at Mountaincrest provided him some relief.

In addition, Dr. Spann has opined that claimant is in need of additional physical therapy

albeit he has recommended this therapy at Cherry Health Center.  
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In summary, claimant has the burden of proving by a preponderance of the evidence

that additional medical treatment is reasonable and necessary.  Here, Dr. Spann has

recommended that claimant undergo additional physical therapy.  Claimant has testified

that the physical therapy provided at Mountaincrest has provided him some relief.  Based

upon this evidence, I find that claimant is entitled to additional medical treatment in the form

of physical therapy at Mountaincrest for his compensable injury.

AWARD

Claimant’s request for approval of physical therapy at Cherry Health Center in

Springfield, Missouri is not approved.  Cherry Health Center is not associated with the

respondent’s MCO and it has declined to accept payment for treatment in accordance with

the Arkansas medical Fee Schedule.  Claimant is entitled to additional medical treatment

in the form of physical therapy at Mountaincrest.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $363.50.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


