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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on August 24, 2011,
at Little Rock, Pulaski County, Arkansas.

Claimant pro se.

Respondents represented by the HONORABLE RANDY P. MURPHY, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim on the Motion to Dismiss for Failure to

Prosecute filed herein by respondents.  On July 18, 2011, a pre-hearing teleconference was

conducted in this claim, during which the claimant failed to appear or participate.  As a

consequence of the afore a hearing on the Motion was scheduled for August 24, 2011, at 1:00

p.m.  Notice of the scheduled hearing was provided to all parties in a July 18, 2011, Pre-hearing

Order and Hearing Notice, which was mailed Certified Mail Return Receipt Requested.  The Pre-

hearing Order is herein designated a part of the record as Commission Exhibit #1.  

The June 21, 2011, notice of the scheduled July 18, 2011, pre-hearing teleconference; the

June 21, 2011, Order Compelling Responses to Discovery; and the Certified Mail Return Receipt;

coupled with the Motion to Dismiss For Failure to Prosecute, comprise the record in this claim.
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DISCUSSION

Robert G. Curtis, the claimant, with a date of birth of March 8, 1964, commenced his

employment with respondent-employer on October 12, 2008, as a station agent.  The claimant

reported having sustained an injury to his right shoulder on June 6, 2009, arising out of and in the

course of his employment to appropriate supervisory personnel.  Respondents completed a

Workers’ Compensation – First Report of Injury or Illness, Form 1A-1, on August 24, 2009.  The

afore report reflects that respondent-employer was first notified of the claimant’s June 6, 2009,

injury on June 24, 2009.  On August 28, 2009, respondents completed and filed with the Arkansas

Workers’ Compensation Commission an Employers Intent to Accept or Controvert Claim, Form

AR-2, regarding the claimant.  The afore Form AR-2 reflects that respondents were controverting

the claimant’s claim asserting the injury did not arise out of or in the course of employment.

In correspondence of February 10, 2010, a letter of representation was submitted by the

claimant’s attorney to the Arkansas Workers’ Compensation Commission.  In an April 28, 2010,

correspondence, the attorney advised the Commission that the firm no longer represented the

claimant in his workers’ compensation claim.  On May 11, 2010, the Full Commission entered an

Order granting the motion to be relieved as the attorney of record for the claimant.

In correspondence date May 6, 2010, and filed with the Commission on the same date, the

claimant requested a hearing in his claim.  The afore correspondence reflected the claim number

F907734.  The claimant’s claim was assigned by the Office of the Clerk of the Arkansas Workers’

Compensation Commission in accordance with the claimant’s hearing request.  Following its

assignment, and the pre-hearing process, a November 18, 2010, hearing on the issue of

compensability was scheduled in the claim pursuant to a Pre-hearing Order and Hearing Notice
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Filed August 16, 2010. In correspondence of October 11, 2010, the scheduled November 18,

2010, hearing was continued in accordance with a August 25, 2010, correspondence of the

claimant.  The file was also returned to the general files of the Commission.

On March 24, 2011, respondents filed a Motion to Dismiss for Failure to Prosecute. 

Pursuant to the afore, in correspondence of March 30, 2011, notice of the Motion to Dismiss was

provided to the claimant by Certified Mail - Return Receipt Requested.  The March 30, 2011, also

noted that if objection to the Motion was received from the claimant by April 15, 2011, a pre-

hearing teleconference would be conducted on May 2, 2011.  The claimant filed a April 4, 2011,

objection to the Motion.  On May 2, 2011, a pre-hearing teleconference was had.  An Order

Compelling Discovery and Production of Documents and Subpoena Duces Tecum was entered. 

Further, pursuant to the May 2, 2011, pre-hearing teleconference an additional teleconference was

scheduled on for June 20, 2011. The claimant was not available for the scheduled June 20, 2011,

pre-hearing teleconference. 

The respondents also filed with the Commission on May 3, 2011, a Motion to Compel

Discovery.  In correspondence dated June 21, 2011, sent Certified Mail - Return Receipt

Requested, the parties were notified of July 18, 2011, pre-hearing teleconference.  A copy of the

Order Compelling Discovery and Production of Documents was included in the afore mailing. 

The claimant received the afore documents on June 24, 2011. (CM #2).  The claimant failed to

avail himself for the scheduled July 18, 2011, pre-hearing teleconference and failed to comply

with the Order Compelling Discovery and Production of Documents.  As a consequence of the

afore, an August 24, 2011, hearing on the Motion to Dismiss for Failure to Prosecute was

scheduled.  Notice of the afore was provided to the parties by Certified Mail - Return Receipt
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Requested.  The evidence disclosed that the claimant signed for the afore Pre-hearing Order and

Hearing Notice on July 21, 2011. (CX #2).  The claimant failed to attend the scheduled August

24, 2011, hearing in the claim.

The evidence discloses that the respondents have not paid any workers’ compensation in

connection with the claimant’s claimed June 6, 2009, shoulder injury.  The claimant was provided

notice of scheduled pre-hearing teleconferences and failed to attend same.  Further, the claimant

has failed to avail himself for a deposition as requested by respondents and to comply with Order

Compelling Discovery and Production of Documents.  

Arkansas Workers’ Compensation Commission Rule 099.13, Hearings before Commission

and Administrative Law Judges, provides, in pertinent part:

Upon meritorious application to the Commission from either party
in an action pending before the Commission, requesting that the
claim be dismissed for want of prosecution, the Commission may,
upon reasonable notice to all parties, enter an order dismissing the
claim for want of prosecution. 

In the present claim, the claimant has requested a hearing on his claim for workers’ compensation

benefits growing out of a June 6, 2009, claimed injury to his shoulder.  In his correspondence

requesting a hearing, the claimant identified the claim number under which his claim was lodged.

An initial claim filing for compensation is not defined by Ark. Code Ann. §§11-9-102 or

11-9-702 (a).  Traditionally, the Commission has accepted letters as the filing of a claim,

particularly from unrepresented claimant, provided the claim for compensation is clear, direct, and

a definite call for immediate action by the Commission. Little v. Smith, 223 Ark. 601, 267 S.W.2d

511 (1954), Cook v. Southwestern Bell, 21 Ark. App. 29, 727 S.W.2d 862 (1987), Downing v.

University of Arkansas/Death & PTD Fund, Full Commission opinion of March 16, 1999,
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(E209360). Mindful of the Full Commission’s Opinion in Sinclair v. Magnolia Hospital,

December 22, 1998 (E703502), the evidence preponderates that the claimant’s correspondence in

the claim at bar constitutes a claim for compensation as it puts the employer on notice of a

dispute. The evidence preponderates that while the claimant may not have submitted a Form AR-

C, Employee’s Claim for Compensation, the correspondence requesting a hearing in the claim,

which identifies a date of injury, nature of injury, and workers’ compensation claim number

establishes that a claim for workers’ compensation benefits exist in the present matter.

The evidence preponderates that the claimant has failed to prosecute his claim for

workers’ compensation benefits growing out of the claimed injury of June 6, 2009.  The claimant

has failed to comply with discovery and to avail himself for scheduled pre-hearing teleconferences

and to attend the scheduled hearing on the Motion to Dismiss.  The evidence clearly established

that the claimant was provided actual notice of the afore.  The Motion as filed herein should be

and herein is granted.  This claim is herein dismissed for failure to prosecute, pursuant to

Arkansas Workers’ Compensation Commission Rule 099.13.

IT IS SO ORDERED.

________________________________________
ANDREW L. BLOOD 
Administrative Law Judge            


