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STATEMENT OF THE CASE

On May 4, 2011, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on February 14, 2011.  A prehearing order

entered on February 16, 2011 pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The fifth stipulation were amended at the hearing, and an additional one was added,

resulting in the following eight stipulations, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on or about April 24,

2005, when Claimant sustained a compensable injury to his lower back.

3. Respondents No. 1 accepted this claim as compensable and paid benefits.

4. Respondents No. 1 have controverted Claimant’s entitlement to further

benefits.

5. Claimant’s average weekly wage of $446.97 entitles him to compensation

rates of $298.00/$224.00.

6. Claimant cannot be permanently and totally disabled prior to the last day he

worked.

7. Claimant reached maximum medical improvement and the end of his healing

period no earlier than October 22, 2008.

8. Claimant was granted a one-time change-of-physician to Dr. Rebecca

Barrett-Tuck, and Respondents covered Claimant’s visit to her, which took

place on March 6, 2006.

Issues
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At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the withdrawal of the issue pertaining to the constitutionality of the Arkansas

Workers’ Compensation Act, and the amendment of the issue concerning additional

treatment to reflect the treatment that Claimant is seeking, the issues now read:

1. Whether Claimant is entitled to additional medical treatment, including

surgery and treatment by Drs. Thomas Briggs and Ted Lennard.

2. Whether Claimant is entitled to an impairment rating.

3. Whether Claimant is permanently and totally disabled.

4. Whether Claimant waived vocational rehabilitation.

5. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

The respective contentions of the parties read:

Claimant:

1. Claimant contends that he is permanently and totally disabled as a result of

the compensable injury he sustained to his lower back on April 24, 2005.

2. The claimant contends that he continues to have ongoing problems related

to his lower back injury and is entitled to reasonable and necessary medical

care and all related benefits to which he may be entitled.

Respondents No. 1:

1. Respondents No. 1 contend that the claimant was injured on April 24, 2005,

when he suffered a muscle strain to his back.  He was initially treated at
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Baxter Regional and was sent to Dr. Burnett.  The claimant had a MRI that

showed primarily degenerative changes in the claimant’s low back.

2. Subsequent to this, the claimant was evaluated by Dr. Scott Schlesinger,

who noted the claimant smelled of alcohol.  Also, Dr. Schlesinger noted that

the claimant developed problems because of the alcohol.  Eventually, he

released the claimant with a diagnosis of degenerative changes and noted

that the claimant was not a surgical candidate.

3. The claimant also underwent a Functional Capacity Evaluation.  According

to the Functional Capacity Evaluation, the claimant gave unreliable effort,

but was released to Medium category work.  The claimant was also

evaluated by Dr. Lovell, who sent the claimant for an EMG nerve conduction

study as well as a myelogram and post-myelogram CT.  Dr. Lovell indicated

that the claimant’s problems were primarily related to arthritis and the rest

of his problems were related to smoking and spinal degeneration.  He also

noted the claimant continued to work full duty with no medication and the

claimant indicated that he was feeling better.

4. Dr. Lovell then issued a report indicating that the claimant had no permanent

impairment or restrictions and he released him to full duty.

5. The claimant then requested and received a change of physician order to

Dr. Tuck.  Dr. Tuck did not recommend surgery for the claimant’s condition.

Also, the respondents had the claimant’s prior treating physician, Dr. Lovell,

an orthopaedic surgeon, complete a questionnaire, wherein he reiterated
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that the claimant’s problems are related to degenerative disc

disease/arthritis, smoking, and obesity.  He further indicated that the

claimant gave a less than valid effort on the functional capacity evaluation,

and that his subjective complaints cannot be relied upon.

6. Next, the claimant, on his own, went to Dr. Briggs, who was not an

authorized treating physician.  Dr. Briggs performed a fusion at L4-5 and L5-

S1, which was not related to the claimant’s compensable injury.

7. On May 30, 2008, respondents sent the claimant to Dr. Bruffett for an

evaluation.  Dr. Bruffett also indicated that he did not see anything on any

of the scans that would have done well with surgery and he did not

recommend surgery.  He also noted the claimant had been post-op for five

months and it had not improved his condition.

8. Subsequent to this, the claimant underwent a second Functional Capacity

Evaluation, which indicated that the claimant could perform light duty.  The

respondents then assigned this case to Heather Taylor, who has made

various recommendations to the claimant for a return to work.  However, the

claimant has failed to cooperate nor has he attempted to return to gainful

employment.  Pursuant to A.C.A. § 11-9-505, it is the respondents’

contention that the claimant has essentially waived rehabilitation and is not

entitled to wage loss disability.
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9. In addition, it should be noted that none of the physicians who have seen the

claimant have assigned an impairment rating to him, which would allow him

to receive wage loss disability.

Respondent No. 2:

1. Respondents No. 2 contend that if the claimant is found to be permanently

and totally disabled, the Trust Fund stands ready to commence weekly

benefits in compliance with A.C.A. § 11-9-502.  Therefore, the Trust Fund

has not controverted the claimant’s entitlement to benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the hearing witnesses and to observe their

demeanor, I hereby make the following findings of fact and conclusions of law in

accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven that he is entitled to additional medical treatment

because the evidence preponderates that all of the treatment that he

received after seeing Dr. Rebecca Barrett-Tuck on March 6, 2006 was

unauthorized.  Moreover, he has not shown that his fusion surgery was

reasonable and necessary.
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4. Claimant has not proven by a preponderance of the evidence that he is

entitled to a permanent impairment rating under the AMERICAN MEDICAL

ASSOCIATION, GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th

ed. 1993)(hereinafter “AMA Guides”).

5. Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled.

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to wage loss disability benefits.

7. Because of the above findings, the issue of whether Claimant waived

vocational rehabilitation under Ark. Code Ann. § 11-9-505(b)(3) (Repl. 2002)

is moot and will not be addressed.

8. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; his wife, Cheryl Crosby; and Heather

Taylor, a rehabilitation counselor with Systemedic Corporation.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, a letter from counsel

for Respondent No. 2 to the Commission dated April 20, 2011, concerning her agreement

to the stipulation regarding Claimant’s average weekly wage, consisting of two pages; a

report by Dr. Ted Lennard dated April 19, 2011 and a printout from Harps Pharmacy



Crosby - Claim No. F505960 8

concerning Claimant, consisting of one index page and two numbered pages thereafter;

Respondents No. 1 Exhibit 1, a compilation of Claimant’s vocational rehabilitation records,

consisting of one index page and 37 numbered pages thereafter; Respondents No. 1

Exhibit 2, a compilation of Claimant’s medical records, consisting of eight abstract/index

pages and 126 numbered pages thereafter; and Joint Exhibit 1, the transcript of the

deposition of Claimant taken May 14, 2008, consisting of 54 numbered pages (this exhibit

was  separately bound and, per Commission policy, has been retained in the

Commission’s file).

In addition, I have blue-backed to the record the post-hearing brief of Respondents

No. 1, dated May 10, 2011, and consisting of five pages.  Claimants did not file a brief.

Testimony-Hearing

Keith Crosby.  Claimant testified that he completed the ninth grade and obtained

his graduate equivalency degree.  He testified that during the relevant time period, he

worked for Respondent Eaton Corporation (“Eaton”) in its shipping and handling

department.

On April 24, 2005, he was helping to move freight in the plant from the first to

second and third floors by raising it with a chain hoist through a hole in the ceiling because

the elevator was out of order.  There was no communication between the first floor and the

hoist operator, who was located on the third floor.  He testified that at the time he was

injured that day, he had driven a 1,000-pound bin of carbon black with his forklift to be

hoisted.  However, the bin apparently was not centered underneath the hole.  Claimant

related:
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And I don’t remember giving him the thumbs up.  And he hit the button, and
when it jumped, you know, a lot of times those hoists will jump, I don’t, it, it
caught.  It was, it was cable and it would hook the hook into it and it would
slide ‘til it got to its center of gravity, I guess you would call it.  Well, it
seemed to hang some.  And you have to guide this stuff through the hole,
otherwise it would just hit, you know.  So I had a hold of the bottom of it, and
when it jumped, it, I wasn’t under the hole, so it slung me into a concrete wall
where they keep all their, the, the maintenance room, I guest you would call
it . . . [a]nd it’s a concrete wall.  And I immediately felt, when it jerked me, I
felt my lower back and my neck both.  And I, and I, you know, your instinct
is to hold on because, you know, but it put, got me in between that wall and
that giant steel bin which is probably about as tall as this ceiling.  And then,
it came back on me, so I was trying to keep this off of me and I knew, I knew
I was hurt.

Claimant reported his injury to his supervisor and was sent to Dr. Richard Burnett.

Thereafter, he saw Drs. Scott Schlesinger and LaVerne Lovell.  In reference to these two

physicians, Claimant stated:  “I have never been so mistreated in my whole life by either

[sic] doctors.”  Thereafter, he obtained a change-of-physician to Dr. Rebecca Barrett-Tuck.

She recommended a TENS unit, nerve blocks, and a rhizotomy.  He had already

undergone one nerve block while he was still seeing Schlesinger.

According to Claimant, he never received this additional treatment because Dr.

Lovell sent him to a functional capacity evaluation (“FCE”), and the physical therapist who

performed the evaluation “twisted about everything I had to say around,” and

mischaracterized him as a drug addict.  Claimant insisted that, regardless of the finding

that he did not put forth a consistent effort in the evaluation, “I could do most of what he

wanted me to do.”  Based on the FCE results, Lovell released him with no restrictions.

Thereafter, Claimant went to Dr. Thomas Briggs, who referred him to his associate,

Dr. Ted Lennard.  Lennard had Claimant undergo a CT discogram that reflected that he
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had annular tears.  Briggs operated on his back, and has prescribed Oxycodone, among

other medications, for his pain.  Claimant testified that the surgery, which occurred in 2007,

“helped some” in alleviating his pain.

Claimant admitted that he used alcohol in the past to help with his pain; but he

ceased doing so once he was prescribed painkillers.  He is never pain-free; and he has

roughly the same number of “better days” and “worse days.”  On a “better day,” he walks,

rides in the vehicle with his father, and perhaps even goes fishing.  But he has only been

fishing once or twice in the past year, and has to take his own vehicle in case he needs

to leave early.  On a typical day, with medication, his pain is 3/10 to 4/10.  Briggs and

Lennard are still treating him, and Claimant stated that he still wishes to see them.  His

spasms have returned, and he wants to return to Lennard because his pain is 10/10 when

they strike.  He described the sensation as going “though the lower left hand side of my

back, and it’ll run down my buttock and into my leg at times.  But it’s always, it’s like a hot

knife right through my, the left side of my, my lower back.”

Currently, he medicates with Oxycontin and spends most of the day in bed.  While

he improved at first after the surgery, but then he began “sliding downhill again.”  He has

problems with his short-term memory and with focusing.  The Oxycontin makes him feels

like he is “walk[ing] on cotton.”  He takes two 40-mg. tablets twice a day, and also takes

5 mg. of Oxycodone for “breakthrough pain.”  Baclofen, a muscle relaxer, has been

prescribed also.  He relates all of his prescriptions listed in his Exhibit 1 to his injury.

Claimant stated that he is able to sit one to two hours before needing to stop and

stretch.  He does not drive because of his medication, and is unable to use his riding
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mower for more than 15 minutes because of the effect of the bouncing and vibration on his

back.  Similar problems occur when he attempts to use his self-propelled lawnmower.  He

is depressed because he can no longer engaged in activities he used to enjoy, such as

riding motorcycles and waterskiing.  Because of his injury, he is unable to build houses to

help finance his retirement.  However, he has taken anti-anxiety medication all of his life.

With respect to his neck, Claimant stated that his problems have resolved.  But he

now has problems with hypertension and possibly a swollen prostate.  Claimant relates

both of these conditions to his work-related injury and treatment therefor.

He does not believe that he could presently work eight hours a day, five days a

week.  Moreover, he is unaware of any job he could perform in his physical and mental

(due to the medication) condition.  Through Eaton, Claimant went on long-term disability

so he could choose his own doctor because he became tired of harassment by the

company’s human resources personnel.

Claimant recalled talking to Heather Taylor in his attorney’s office.  She sent him

job leads, but he quit communicating with her because she was choosing positions up to

50 miles away, which is an unreasonable drive in the mountainous area in which he lives,

and because many of the jobs had requirements beyond his restrictions.  He testified that

Taylor “apparently . . . had not done any of her homework.”  Claimant stated that he called

one or two prospective employees and went in person to two or three motorcycle shops.

But they would not hire him because of his limitations and medications, viewing him as a

liability.
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Under questioning from Respondents No. 1, Claimant testified that he is on Social

Security disability.  He is drawing about $1,696.00 per month in benefits.  He was unsure

if this was roughly the same amount of money that he was earning at Eaton.

At one point, he attended welding school, but had to drop out because of finances.

From 1979 to 1995, he worked at Champion Boat parts, eventually becoming Plant

Manager and Vice President of Operations.  His job there included personnel matters and

supervising other workers.  He was in charge of design.  About three hours of each day

was spent on paperwork.  Claimant testified that he was not qualified for this position, for

which he making $55,000.00 per year; and eventually left Champion to be a consultant.

After a year in this field, and not making much money, he took a job installing home

satellite systems at $10.00 per hour.  He could not recall earning any income between

2002 and 2004.  Claimant built his own home, and traded and bartered in the process.

At Eaton, in addition to driving a forklift, Claimant did a significant amount of

work–two to three hours a day–on the computer.  When asked to describe his job, he

stated:

As I stated before, I was taking goods in, sending goods out, supplying the
third floor with material for production, and supplying the second floor with
material for production, and helping empty the lines downstairs and put it up,
cataloguing where I put it, and then, putting it in a file cabinet so that the
next door, where they built the hoses, could come and, and pick, pick up the
product.

When Taylor met with Claimant, she tried to get an understanding of his previous

jobs so that she could have an idea of the type of work he could do.  He did not recall

telling her that he had no plans to return to the work force, but did not disagree that this
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may have occurred.  Claimant was interested in computer training, but did not understand,

based upon his conversation with Arkansas State University, that he could obtain financial

aid because he would be unable to sit in class full-time.

Claimant testified that at one point, he was using alcohol as medication for his back

pain.  He has had a problem with alcohol in the past, including being injured in a motor

vehicle collision in which alcohol was a factor.  He used anti-depressant medication, and

experienced difficulty sleeping, prior to working at Eaton.  His problems with hypertension

were due to his pain, and have since resolved.

He disputed Dr. Burnett’s assessment on May 3, 2005 that he had no tenderness

and full range of motion–which was the impetus for Burnett releasing him to full duty that

day.  Claimant stated that he continued to have pain during that period, which led Burnett

to refer him to Schlesinger.  After May 3, 2005, Claimant started having back problems

after he lifted a cooker at home.  He stated:  “It, it was just a deal, I don’t know what

happened.  I lifted the lid of a Weber grill and it’s like all of a sudden I went to my knees.”

He began having severe pain that radiated down his right leg at this point.  He went to the

emergency room; and it was after this that he ended up going to Dr. Schlesinger.  

When asked about the note of the June 15, 2005 visit to Schlesinger that reflected

that he smelled of alcohol, Claimant admitted that “I, I, I had a lot the night before.”  He

stated that he drank because he was afraid he going to have to undergo surgery.

Schlesinger did not believe that he needed surgery, and sent him back to his family doctor.

When asked about his statement in his records that he drinks three beers a day, Claimant

stated that he “just threw, something like that,” but does not drink if he is taking medication.
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He admitted that he was still using alcohol as medication when he was going to Dr.

Lovell, because the medication he was prescribing for pain was not working.  Lovell

ordered a nerve block, but it did not help.  He sent Claimant for a nerve conduction study,

which was normal.  On November 18, 2005,  Lovell told him that he had nothing to offer

him from a surgical standpoint.  Thereafter, he underwent the FCE.  Claimant disputed the

findings that he had full range of motion in his spine, that he was able to walk without a

limp even though he related that his leg was giving him difficulty, that he could constantly

walk, constantly stoop and bend, constantly sit and stand, and frequently push or pull a

cart.  When asked about his ability during the FCE to walk on a treadmill for ten minutes

with no limp, Claimant explained that he was holding himself up by his arms.  He denied

laughing at the end of the evaluation.  He admitted that Dr. Lovell told him that his level

of effort in the evaluation was low, and his embellishment was high.  After Lovell released

him, Claimant returned to work at Eaton, and his boss there worked with him concerning

his lifting.

He received a change of physician to Dr. Rebecca Barrett-Tuck.  He did not recall

her telling him, as reflected in her report, that he should find alternative employment and

not pursue further treatment.  When asked if he would have followed up on such a

recommendation had it been made, Claimant responded, “Possibly.  But jobs aren’t so

easy to find in Mountain Home that have benefits and pay the wage that Eaton pays.”

It was roughly two years after the injury, when Claimant went to Dr. Briggs in April

2007, that he began having left leg pain.  He stated that which leg is hurting him depends

on his back.  Before then, he had been working and taking Lortab.  When asked if he was
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lifting, Claimant stated:  “I was making it through.”  Asked to describe what improvement

came as a result of the fusion, Claimant responded:

I had, I feel like it took away some of the pain.  I didn’t, I don’t know if I’m to
the point to where the fusion is getting to the upper part now where it’s taking
all of the deal.  I, when I went to work, I would strap on a, a, under my
uniform, I would strap on a, a vest as tight as I could with steel rods in the
back.  And do everything I could to get through my threes days on, and then,
I would be off four days.  And my four days off I, I was worthless.  I just was
always, it was all I could do to get through each day of work until I finally just
could not do it anymore.

He has had spasms that “come and go” throughout the time that he has been

treating for his back.  When asked about his current symptoms, Claimant admitted that

they are similar to what he was experiencing prior to the fusion surgery.  His surgeon told

him that there was only a 66 percent change of success, and that he might have great,

slight or no improvement in his pain.  He was not aware that Dr. Wayne Bruffett, who

Respondents No. 1 had him see for a second opinion evaluation, that the surgery would

not be helpful; but at the time of the visit, he had already had the operation.  Claimant did

not recall shortly thereafter telling Briggs that he was still having severe back pain, that he

was depressed, and that he was drinking again.  He disputed Dr. Lennard’s report that he

recommended vocational rehabilitation.

After the surgery, he had a second FCE that put him in the Light category of work.

He stated that he went out and looked for jobs within that category, which consisted of

motorcycle shops.  But he added that “I didn’t go out and physically look for a job because

I didn’t think that they, I knew no one would hire me.”  Also, the Social Security judge told

him that he was totally disabled, and that he did not see any need for any vocational
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retraining.  The list of jobs that Taylor provided him contained some positions that were in

Mountain Home.  He did not go to any of these prospective employers, but simply called

to check on the physical requirements.  Claimant stated that the jobs require a drug test,

and that he cannot pass one.  When asked if he remembered telling Taylor that the only

side effect of his pain medication was an upset stomach, Claimant agreed that he may

have told her that.  He continued to get letters from Taylor, but decided on his own that he

was not going to cooperate with her.

He testified that he made a decision to seek additional treatment through his private

insurance because he “had been through enough with workmen’s comp.”  Claimant

received short-term disability and then applied for long-term disability at Eaton.  The

company hired a firm to represent him on his Social Security claim and then, once benefits

were awarded, recovered all benefits that had been previously paid.

Under additional questioning from his counsel, Claimant stated that he did not feel

that Taylor provided him with any job leads that fit the extreme limitations imposed by Dr.

Lennard, which included no lifting over ten pounds, avoiding bending, stooping and

climbing, and prolonged sitting and walking.

Cheryl Crosby.  Called by Claimant, Crosby testified that she is married to Claimant,

and has known him for 24 years.  She stated that he has never before had the problems

he has had since the injury at Eaton.  Now, he is “a totally different man.”  Now, he cannot

and will not go anywhere and do anything.  She testified that Claimant was confused on

certain points in his testimony.  Crosby denied that Claimant had ever been prescribed
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pain medication prior to his work-related injury, and that he had any pre-existing back

trouble.  The lid on Claimant’s grill is hinged and weighs about ten pounds.

Crosby stated that she was the one who contacted the job leads that Taylor

supplied.  She “checked on probably six different jobs.”  Of those, none were within

Claimant’s restrictions.  

She is convinced that Claimant is in pain, based on her observations of him:

You know, he’s a strong man.  We finished building our house in February
of 2004 and he did everything.  He roofed it, he did everything except the
drywall.  And two months later he can’t move.

When questioned by Respondents No. 1, Crosby stated that she could not say

whether he was drinking every day.  She added:  “I don’t know what he was doing.”

When asked which prospective employers she had contacted on Claimant’s behalf,

Crosby referred to a bank, a gas station, and a business that worked with computers.  The

bank position, according to her, was outside his restrictions because it required six hours

of sitting.  She did not recall that his FCE results allowed continuous sitting.  Crosby stated

that she and Claimant did not return Taylor’s calls; but any information they gathered was

turned over to his attorney.

Heather Taylor.  Called by Respondents No. 1, Taylor testified that testified that she

has worked for Systemedic Corporation for nine years in the field of vocational

rehabilitation.  She has testified in numerous proceedings, including those before the

Commission, as an expert in this field.  Taylor has worked for both the claimant and the

respondent sides in such proceedings.
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With respect to the case at bar, she testified that she met with Claimant in

November 2009 in his attorney’s office.  She interviewed him, going over his medical, work

and educational history.  One of the things she did was ascertain his transferable

skills–those he had acquired that he could use in future employment.  One transferable

skill Claimant had was managerial experience.  Others were his experience with welding

and with working in shipping and receiving.  His managerial position with Champion would

have fallen into the Sedentary or Light categories of work.  The experience he had in

shipping and receiving could put him in line for courier or mill-type work.  These jobs can

vary in the work category in which they fall.  Claimant’s first FCE put him in the Medium

category, with lifting of no more than 50 pounds on an occasional basis and 25 pounds on

a frequent basis.  Based on Taylor’s experience with Social Security, Claimant could return

to work on a nine-month trial basis without endangering his disabled status.

Respondent Old Republic Insurance Company asked her to help Claimant find

employment, and she relayed this to Claimant.  However, he told her that he did not plan

to return to work anytime in the near future.

Claimant expressed to Taylor interest in learning about computers, and she

provided him with information on training in this from various sources in the Mountain

Home area.  She also gave him a job market survey of some work that was actually

available at the time in the area.  All of the jobs were at or below the Medium category, per

his first FCE.  He underwent the second FCE after Taylor met with him.  Once she was

informed that it placed him in the Light category, Taylor on January 8, 2010 supplied

additional jobs that were within that particular classification.  She talked to Claimant once
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by telephone, and with his wife on more than one occasion.  He left her a message at one

point; and when she tried to return it, she never heard from him again.  Taylor offered to

help Claimant develop a resume, along with interviewing and job-seeking skills.  But he

never contacted her to follow up, even though she contacted him by letter on more than

one occasion.  She does not know if he tried to contact any of the prospective employees

she provided.  Neither Claimant nor his spouse contact her to state that the potential jobs

she had given were outside his restrictions.  She provided more job listings on February

22, 2010 that included positions in Mountain Home and a job that would be within the

Sedentary category.  Again, she received no response.

Taylor testified that she closed her file, but reopened it a year later at the request

of Old Republic.  She contacted him by letter on February 7, 2011, but received no

response.  On April 25, 2011, she sent him another jobs list, but heard nothing back.  It

was her belief that had he been cooperative with her, his employment prospects were

hopeful.  Had this not worked, she certainly would have contacted Respondents No. 1 on

his behalf to seek authorization for retraining, or referred him to Arkansas Rehabilitation

Services for this.

Under questioning from Claimant, Taylor testified in detail concerning the physical

requirements in the Medium, Light and Sedentary classifications.  Jobs within the Light

classification, for example, can require up to six hours a day of standing and/or walking.

Sedentary requires no lifting of over ten pounds, but can require sitting.

Her report does not mention that Claimant takes Oxycontin and Oxycodone.  She

agreed that someone taking them might have difficulty attending to tasks.  Taylor was not
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aware of the limitations that Dr. Lennard had imposed, cited above.  She stated that those

restrictions would eliminate most if not all of the jobs she had provided that were in the

Sedentary category.  Taylor agreed that if his condition caused him to lose time at work

and have excess absenteeism, those would affect his ability to hold a job unless he had

an accommodating employer.  Finally, she testified if Lennard’s restrictions are valid,

Claimant does not have any viable job options.

Testimony-Deposition

Keith Crosby.  Claimant was deposed on May 14, 2008, and the transcript thereof

was admitted as Joint Exhibit 1.  Under questioning from Respondents No. 1, Claimant

testified that while he worked at Champion, he held virtually every position before

becoming Plant Manager.  It was not an office job.  He left because the business was

failing.  Thereafter, he worked as a consultant in the industry, but did not make any money

and lived off his settlement from Champion.  Next, he worked in the home satellite system

installation business for five years.  This consisted of digging holes to install the satellite

pole, installing the dish and wiring, and instructing the customer on use of the system.  He

left because the business slowed down.

When asked about the grill incident, Claimant stated:  “I mean, I just picked the grill

up and it’s like–and, you know, it’s just a little Weber, and I don’t know what happened.

I just went down.”

When Claimant saw Dr. Schlesinger, he administered three epidural steroid

injections.  He stated that they helped lessen his pain.  Schlesinger did not recommend

surgery.  Claimant stated that Schlesinger never released him; the nurse case manager



Crosby - Claim No. F505960 21

talked him into going to Dr. Lovell.  The doctor ordered one nerve block, which did not

help.  He then went to Dr. Barrett-Tuck.  She recommended that he see a pain

management doctor and get a different TENS unit.  Claimant then returned to Dr. Burnett,

who referred him to Dr. Briggs.  This treatment has been paid for through his group health

insurance at Eaton.  He underwent three more epidurals, a discogram, and then surgery

in December 2007.

Medical Exhibits

The medical records of Claimant that are contained in Claimant’s Exhibit 1 and

Respondents No. 1 Exhibit 2 reflect the following:

Pre-incident.  Claimant on June 28, 2001 presented to Dr. Burnett with an ache he

had had for a week.  He reported that he had hurt his back recently.

Post-incident.  On April 26, 2005, Claimant again went to Burnett and reported that

he had been working with a steel bin that was being hoisted with the hoist began to sag.

He held onto the bin, but was thrown into a wall.  He was diagnosed as having muscle

spasms in his cervical and lumbar spines and was prescribed Flexeril and a Medrol dose

pak.  On May 3, 2005, Claimant told Burnett that his back was feeling better.  He was

noted to have full range of motion, and had no complaint of tenderness; and the doctor

wrote that he could work at full duty.  But on May 19, 2005, he reported that his low back

pain was radiating into his right gluteal area.  Dr. Burnett prescribed Darvocet, put him

back on light duty, and ordered a lumbar MRI.

Claimant went to the emergency room on May 21, 2005 and stated that his back

had been improving and he had gone back to work a few days ago, but began to have
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severe pain last night.  The pain was in his lower back and into his right leg.  He reported

that he had not had this pain before.  He was given a shot of Toradol and Norflex, and was

prescribed a short course of Percocet.

On May 27, 2005, he underwent a lumbar MRI.  Dr. Matthew Wilson read it to show

“A small paracentral disc herniation” at L3-4, a broad-based bulge at this same level in the

right lateral space, a small broad-based bulge at L2-3 without stenosis, and degenerative

changes at L4-5 and L5-S1.

Claimant went to Dr. Schlesinger on June 15, 2005.  During the visit, he

experienced “a very brief syncopal episode” and smelled of alcohol.  The doctor wrote:

I have carefully reviewed the multiple images of the MRI of the lumbar spine
independent of the radiologist and have requested and compared this to the
radiologist’s interpretation.  There is a right L3-4 and L4-5 far lateral disc
bulge without clear nerve root compression.  There is a small paracentral
disc protrusion at L3-4 that is superiorly migrating and does not appear to
compress any nerve roots.  My findings are in basic agreement with the
radiologist’s interpretation.

X-rays showed only degenerative findings.  Schlesinger wrote that he “didn’t see anything

of surgical significance in the lumbar spine.”  However, the thought that Claimant would

benefit from epidural steroid injections.  While the record of those injections is not in

evidence, they are referenced in later records as having taken place.

On October 28, 2005, Claimant went to Dr. Lovell.  Respondents No. 1 referred him

there for a second opinion.  Lovell wrote:

Test Review:  MRI scan of the lumbar spine demonstrates a right paracentral
L2-3 disc bulge in the canal.  He also has a far lateral L3-4 disc herniation
causing some compression on the L3 root and a right L4-5 far lateral disc
herniation compressing the right L4 root. I don’t see anything in the L5-S1
area that is troublesome or significant.
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. . .

IMPRESSION:  Back and right lower extremity pain.  Symptoms fit more in
a L5 or S1 distribution.  However, findings on MRI scan do not show those
nerves to be affected.  I am more concerned about the right L4 root and even
the right L3 root as sources of pain.

Lovell informed Claimant that he wanted to identify the specific source of pain before

recommending any invasive procedure.  He did recommend a right L4 selective nerve root

block.  The block took place on October 31, 2005.  He underwent a nerve conduction study

on November 11, 2005 that was normal.  When Claimant returned to Lovell on November

18, 2005, the doctor told him that “[b]ased on the patient’s complaints, imaging findings,

lack of improvement with nerve blocks and negative EMG, I have nothing to offer him from

a surgical standpoint.”  Lovell recommended that he undergo an FCE.

The FCE took place on November 29, 2005.  The evaluator found that Claimant

gave an unreliable effort, with only 35 of 52 consistency measures within expected limits.

The report reflects that he “demonstrate[d] inconsistent effort throughout testing.”

Nonetheless, the evaluator found that he had shown the ability to work at least within the

Medium category of work.

Claimant went back to Dr. Lovell on December 7, 2005.  The doctor wrote:

HISTORY:  Mr. Crosby returns for follow-up after functional capacity exam.

Test Review:  That study was riddled with inconsistencies and in fact there
was some exactly opposite data as what one would expect in this, such as
isometric versus dynamic lifting strength with the arms. The report is fairly
explicit regarding his level of effort which was low, his embellishment which
was high, and the high coefficient of variation that existed throughout the test
with different activities.  In addition, there was not any apparent substantial
increase in blood pressure or heart rates and the outward signs of pain
exhibited with range of motion in the lumbar spine.
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RECOMMENDATION:  Based on this functional capacity exam, I have no
restrictions placed on this individual.  I am releasing him to a full duty work
status.  I have no surgical intervention to offer him.  He is released today
with an MMI of 12/7/2005 with a return to work and no restrictions on
12/8/2005.  His PPI rating per the AMA guidelines is zero for his subjective
complaints without corroborating objective findings on work-up.  He is
released today, no follow-up given.

Claimant obtained a change-of-physician order from the Commission to Dr. Barrett-

Tuck, and went to her on March 5, 2006.  His history reads in pertinent part:

With failure to improve, he was referred to Dr. Scott Schlesinger, who
evaluated him and did some epidural steroid injections.  He did get some
improvement with the epidural steroid injections, but no lasting relief.  Dr.
Schlesinger apparently planned to proceed with selective nerve root blocks,
however he was able to complete them.  On October 28, 2005 Mr. Crosby
was referred for a second opinion to Dr. Lovell.  Both physicians have noted
abnormalities on the MRI at L2-L3, L3-L4, and L4-L5.  At L2-L3 he has a
paracentral disc rupture or protrusion, which does efface the thecal sac.  At
L3-L4 there is a foraminal protrusion that may affect the exiting L3 nerve
root.  At L4-L5 on one of the images there appears to be a significant disc
fragment that appears to impinge on the exiting L4 nerve root.  There are
significant degenerative changes noted at multiple levels. He has had some
active muscle therapy, as well as muscle stimulation, in addition to the
epidural steroid injections.  He was returned back to regular work in
December.  He is careful that he is lifting correctly and his boss apparently
has been quite nice working with him.  He reports at times he feels tingling
involving the right foot, and almost all of his right foot goes numb from time
to time.

Barrett-Tuck concluded:

I reviewed a disc which had an MRI of the cervical spine showing multilevel
moderate degenerative changes.  I also reviewed two MRIs of the lumbar
spine.  The results are as noted above.  After reviewing all of these studies
with Mr. Crosby and discussing his symptoms and treatment in detail, as well
as reviewing all of his past medical records, I have several concerns.  First
of all, I am concerned because there are three abnormal discs with the
abnormalities all being on the right side.  It is unclear which disc results in
Mr. Crosby’s symptoms and in fact his symptoms are more suggestive of S1,
which is not one of the abnormal discs.  I fear that if one begins to approach
these lumbar discs we will end up with more pain rather than less pain.  I
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have asked for a TENS unit trial, in hopes that this might give him relief.  I
have also, after much discussion asked the Crosby’s to simply think about
the situation, and it may be that it would be best to do the best he can to
tolerate the pain, use anti-inflammatories, and pain medications as needed,
and use a TENS unit, and think about possibly alternate employment, and
not pursue further treatment.  However, if he feels that the pain is too severe
and he simply must see some type of improvement we may want to consider
proceeding with the selective nerve root blocks that were not completed
prior.  If a definite root can be identified that is causing most of his pain, one
would consider radiofrequency rhizotomy or surgical exploration.  In addition,
one may want to consider a myelogram at some point in the future if the pain
does not stabilize or improve.  I would like to see him back in about four
weeks after he has had a chance to digest all that we have discussed today
and make further plans thereafter.

In light of Dr. Barrett-Tuck’s recommendations, Respondents No. 1 wrote Dr. Lovell

and asked a series of questions on March 21, 2006.  He responded the same day as

follows:

1. In your medical opinion, what is the MAJOR contributing cause of
Keith Crosby’s ongoing right leg pain?

[Answer:] MULTILEVEL LUMBAR DISC DEGENERATIVE CHANGES

2. Would further treatment of the ongoing right leg pain be warranted
under Workers’ Compensation related to the 24-Apr-2005 injury?

[Answer:] No.  A DEFINED INJURY CANNOT BE IDENTIFIED AND
WORK COMP SHOULD NOT BE RESPONSIBLE FOR MULTILEVEL
DEGENERATIVE DISEASE

3. Are other factors the Major contributing cause necessitating further
treatment?

[Answer:] Arthritis/Degenerative Condition: 50%
Workers’ Compensation Injury Noted Above:  —%
Other Conditions/Factors/Previous Injuries: 50%

4. After review of Dr. Rebecca Tuck’s 3/6//06 report of examination, do
you feel suggestive [sic] treatment options would be beneficial in
relieving the claimant’s current symptoms?
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[Answer:] NO.  It is my understanding the patient is working at full duty
on no meds and his back feels better.  He should continue working in
whatever job he desires.

At the end of his response, Lovell elaborated on why he attributed 50 percent of Claimant’s

need for further treatment to “Other Conditions/Factors”:

Pt showed his true personal traits and motives on his FCE dated 11/29/05.
The FCE was striking for inconsistencies, poor effort, embellishment, and
high coefficients of variation on testing.  His subjective complaints cannot be
relied upon.

Claimant went to Dr. Briggs on April 27, 2007 and stated that about seven to eight

months before, he began having a constant ache in his lower back and a severe pain in

his left heel.  He also reported pain and numbness in the left leg.  Briggs wrote that the left

heel condition was due to plantar fasciitis, and that the low back pain was secondary to

facet pain and disc settling, but he wanted to rule out discogenic pain.  A March 12, 2007

MRI showed mild stenosis at L2-3 and L3-4.  Dr. Lennard wrote on May 3, 2007 that Briggs

was “not recommending surgical intervention at this time.”  Claimant told Lennard that his

back pain radiates into his left lower extremity and foot.  Dr. Lennard assessed him as

having lumbar discogenic pain, and prescribed physical therapy, with epidural injections

if the therapy did not help.  On May 31, 2007, Claimant reported to Lennard that the

physical therapy had helped.  Notwithstanding this, Lennard ordered the epidural

injections, the first of which took place on July 16, 2007.  That day, Claimant reported no

lower extremity symptoms.

When he returned to Dr. Lennard on August 22, 2007, Claimant stated that the

injection did not help, that he believes he is getting worse, and that his pain has worsened

in therapy.  Lennard ordered facet injections, and noted that Claimant would be scheduled
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to return to Briggs if the procedure did not help because Claimant was “interested in

surgical options.”  The injections took place on August 27, 2007, but Claimant reported on

September 26, 2007 that it did not bring him relief.  He underwent a discogram and a CT

scan on October 11, 2007 that showed:

1. At L2-3 there was nonconcordant pain response with disk
degeneration and grade IV annular tear.

2. At L3-4 there is mild concordant pain response with small bilateral
subarticular zone disk protrusions and annular tear.  There is no
neural impingement.

3. At L4-5 there is a concordant pain response with broad based disk
protrusion and disk degeneration.  This results in mild lateral recess
stenosis.

4. At L5-S1 there was concordant pain response with disk degeneration,
broad base disk protrusion and grade V annular tear.  There is mild
lateral recess stenosis bilaterally, right greater than left.

Dr. Briggs on October 30, 2007 wrote Claimant:

Your lumbar discogram reveals disc pathology in the bottom three discs, with
a mild contribution to your pain from the L3-4 disc, and more pain from the
L4-5, and the lumbosacral discs.  The multiple level nature of this makes it
more difficult to recommend surgery, although that is still a possibility.  I
would recommend we go over this and choose a treatment plan that is likely
to work for you.

When Claimant returned to Briggs on November 21, 2007, he elected to proceed with

surgery.

On December 20, 2007, Dr. Briggs performed a two-level fusion at L4-5 and L5-S1.

His pre and post-operative diagnoses were “[p]ainful lumbar disk spondylosis with some

radicular pain at L4-L5 and L5-S1.”  A CT scan on March 31, 2008 showed disc bulges at

L1-2 through L3-4, but no acute process.  On April 2, 2008, he continued to complain of
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spasms across his low back and left buttock.  Dr. Briggs recommended continued pool

therapy.

Claimant underwent an independent medical evaluation by Dr. Bruffett on May 30,

2008.  Bruffett wrote:

I did discuss the unusual nature of this case with Mr. Crosby.  It appears that
he was treated for his work injury and released, and then subsequently
assumed treatment on his own.  I’m not completely certain as to whether he’s
trying now to achieve acceptance and so forth for his ongoing treatment that
he’s subsequently obtained based on Worker’s Comp coverage.

I basically told him that I felt the evaluations and treatment that he had for
his initial injury were reasonable.  I told him that it does not appear to me
that he had an obvious injury based on the description of his imaging and his
complaints that would respond favorably to surgical treatment.  He doesn’t
appear now to be in the best of shape five months after this extensive
surgery.  He continues to require narcotic medication in the form of
hydrocodone and Percocet.

When Claimant went back to Dr. Lennard on July 2, 2008, he was still complaining

of  occasional spasms in his paraspinous muscles and occasional right buttock pain.  He

told Lennard that he was depressed over his situation and was again drinking alcohol to

deal with his pain.  Lennard directed that he continue with therapy and added, “We

discussed long term activity limitations as he will likely require vocational rehab.”  The

doctor filled out on July 3, 2008 a form for Claimant in connection with his application for

long-term disability benefits.  He stated that Claimant’s limitations for five pounds of lifting,

only occasional sitting, and no bending; and he added that the restrictions “would require

a sedentary or light duty job that would allow [this].”  On July 14, 2008, Lennard filled out

a form in which he wrote that Claimant should only lift five pounds from floor to waist; he

should not lift anything from waist to shoulder or over his shoulder.  He added that in an
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eight-hour workday, Claimant could sit two hours, stand and walk one hour, and view a

computer screen for four hours.  Based on this, he opined that Claimant was capable of

working zero hours; but he noted that these restrictions were temporary.

On September 8, 2008, Claimant reported to Lennard that he was feeling better.

He was continued in physical therapy.  Lennard wrote that Claimant “has made satisfactory

progress in his overall condition.”  On October 29, 2008: the doctor wrote:  “Disability

papers completed.  He will need lifting limits of 10 lbs.; avoid bending, stooping, climbing,

and prolonged sitting and walking.”  Claimant on November 17, 2008 was “slowly

improving,” according to Lennard, but Claimant stated that he was “in quite a bit of pain.”

He was taking Lortab and Duragesic.

Claimant underwent a second FCE on May 11, 2009.  As a result, he was adjudged

to be able to work in the Light category, qualified for occasional lifting of 20 pounds,

frequent lifting of 10 pounds, and constant lifting of 4 pounds.  However under the “Safe

Recommended” category, these numbers were reduced to 16, 8 and 3 pounds,

respectively.

Dr. Robert Petrie reviewed the FCE and wrote on May 21, 2009:

On 05/11/09, Mr. Crosby underwent a Functional Capacity Evaluation.  It
was concluded that he was capable of functioning in a light category
employment according to the Department of Transportation standards.  The
therapist felt the test results were valid with negative Waddell’s testing.  No
significant inappropriate illness behavior and overall consistency of the
results.

. . .

In my conclusion, this FCE is valid and he is capable of functioning at light
capacity of employment on a full-time basis.  As is typical with an extended
absence from work and sedentary lifestyle, it is quite likely that his actual
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ability would improve with return to work .  However, it is clear that he is
capable of functioning at light category of employment.

Claimant began seeing Dr. Adam Wozniak on December 16, 2009.  He received

pain medication, including Fentanyl patches.

On April 19, 2001, Dr. Lennard wrote a note that reads:

The substantial and prevailing factor in Mr. Crosby’s current low back pain
and previous treatment is his work injury when he was pinned between
concrete in 2005.  This can be stated within a reasonable degree of medical
certainty.

Nonmedical Exhibits

Respondents No. 1 Exhibit 1.  This exhibit contains vocational progress reports by

Taylor and letters from her to Claimant, along the lines of her hearing testimony.

ADJUDICATION

A. Whether Claimant is entitled to additional medical treatment.

As noted above, Claimant’s second contention reads:

The claimant contends that he continues to have ongoing problems related
to his lower back injury and is entitled to reasonable and necessary medical
care and all related benefits which he may be entitled.

During the hearing, the following colloquies took place:

MR. FRYE:  Your Honor, I’m assuming that the medical that Mr. Spencer is
talking about is the surgery, Doctor Briggs, and Doctor Lennard’s
treatments?  Is that what I’m understanding, Rick?

MR. SPENCER:  Yes, that’s the additional medical treatment we’re trying to
get approved.  They have controverted all further benefits, including medical,
Judge.

JUDGE FINE:  Per the stipulation, that is correct.

. . . 
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JUDGE FINE:  What exactly is, just so I can be, I can understand, what is
the additional treatment that’s being sought?  I know he’s testifying that
there’s, here.  Is there anything else that we’re looking at?

MR. SPENCER:  Yes, Judge.

JUDGE FINE:  Are we, how about Doctor Briggs’ fusion surgery, I know the
respondents have contended it was unauthorized.

MR. SPENCER:  Yes.

JUDGE FINE: Is there any, are y’all seeking to have that awarded?

MR. SPENCER:  Yes, Judge.  And then, the Doctor Lennard, they had
controverted at that point in time.  I don’t think they have any right to say it’s
not authorized because after Doctor Tuck, March 6th of ‘07, they stopped
paying for anything.  So Doctor Briggs does the surgery after they have
totally controverted the claim, so I don’t know that they have any right to say
it was unauthorized.  The issue, though, was this treatment reasonable and
necessary and was, is the treatment that he’s going to be afforded by Doctor
Lennard continuing to be, these showing it from December 21 to April 5th.
These are the medicines we’re asking to be paid for.  And we’re asking that
the, that the doctor be permitted to do whatever tests are necessary because
his condition is worsening.

JUDGE FINE:  All right.  I think I can consider the matter of the authorization
in conjunction with considering whether or not to award that treatment.  It’ll
just be, I’ll just bind that up in the rest of the discussion of the treatment–

MR. SPENCER:  Sure.

MR. FRYE:  That’s fine.

JUDGE FINE:  –and address it.

Arkansas Code Annotated § 11-9-514(b) (Repl. 2002) provides that treatment by

a physician other than the claimant’s authorized treating physician, except for emergency

treatment, shall be at the claimant’s expense.  However, this provision is inapplicable if the

authorized treating physician refers the claimant to another doctor for examination or

treatment.  See Am. Greetings Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).
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The determination of whether treatment was the result of a referral as opposed to a

change of physician is a question of fact for the Commission.  Dept. of Parks & Tourism

v. Helms, 60 Ark. App. 110, 959 S.W.2d 749 (1998).  In addition, if a preponderance of the

evidence establishes that the claimant’s authorized treating physicians refuse to see him

again, and the respondents refuse to provide a new physician, then the change-of-

physician rules do not apply after the claimant has been denied additional authorized

medical treatment.  See Sanyo Mfg. Corp. v. Farrell, 16 Ark. App. 59, 696 S.W.2d 779

(1985); Lybrand v. Saline Nursing Ctr., 2002 AWCC 194, Claim No. E908946 (Full

Commission Opinion filed October 23, 2002).  This standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

As the parties stipulated, and I accepted, Claimant received a change of physician

to Dr. Barrett-Tuck and Respondents No. 1 covered Claimant’s visit to her, which took

place on March 6, 2006.  As recounted above, Dr. Barrett-Tuck during that visit did not

advocate surgery.  Instead, she advised that Claimant undergo conservative treatment, to
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include pain and anti-inflammatory medication and use of a TENS unit.  Surgery was only

presented as a possible option after other, conservative avenues were pursued, and only

if Claimant could not tolerate the pain.  At that point, she did not believe surgery was

warranted for a number of reasons, including the fact that it was unclear what the source

of Claimant’s pain was.  She feared that operating could result in “more pain rather than

less pain.”

The evidence does not show that Respondents No. 1 in any way thwarted Claimant

in trying to go back to Dr. Barrett-Tuck.  In fact, there is no indication in the record that

Claimant returned or even attempted to return to her as his change-of-physician

doctor–which he should have done under Tiner v. Rose Care Center of Benton II, 2003

AWCC 227, Claim No. E911137 (Full Commission Opinion filed December 30, 2003).

Certainly, the evidence does not show that Barrett-Tuck refused to see him again; she

wanted to see him again in four weeks to discuss his treatment options.  Instead,

according to his testimony, he became frustrated in dealing with the workers’

compensation system and elected to seek additional treatment elsewhere via his private

insurance.  He began treating, on his own, with Drs. Briggs and Lennard–and such

treatment was not of an emergency nature.  I find that the treatment that he received after

the visit to Dr. Barrett-Tuck was unauthorized, and that Respondents No. 1 are not

responsible for it under § 11-9-514(b).  See Tiner, supra.

Even if this were not the case, I cannot find that Dr. Briggs’ surgery was reasonable

and necessary.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that

an employer shall provide for an injured employee such medical treatment as may be
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necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

The evidence reflects that none of the physicians Claimant saw before Dr. Briggs

recommended surgery.  Dr. Burnett, the first doctor to treat Claimant, diagnosed him as

having muscle spasms and treated him conservatively.  One week after the work-related

incident, on May 3, 2005, Claimant reported feeling better.  He had full range of motion

and reported no tenderness, so he was returned to full duty.  Sixteen days later, on May

19, 2005, he reported pain radiating into his right gluteal area.  By this point, he had gone

back to work.  On May 21, 2005, two days later, he reported having severe pain when he

lifted the lid of his grill.  Six days later, on May 27, 2005, he underwent the MRI–the results

of which have been discussed extensively above.  He had extensive degenerative findings.

He saw Dr. Schlesinger on June 15, 2005, but he did not “see anything of surgical

significance in the lumbar spine.”  Claimant next saw Dr. Lovell, on October 28, 2005.  His

nerve conduction study was normal, and after this and a nerve root block, Lovell wrote that
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he had “nothing to offer him from a surgical standpoint.”  However, he did recommend an

FCE.  This showed that Claimant gave an unreliable effort, but nonetheless reflected that

he could work in at least the Medium category.  Based on this, which Lovell wrote showed

a low level of effort and a high level of embellishment, he released him to full duty with no

restrictions, giving him a zero percent (0%) rating.

It was at this point, March 5, 2006, that Claimant went to a doctor of his own

choosing, pursuant to the Commission’s change-of-physician rules.  Dr. Barrett-Tuck cited

Claimant’s “significant degenerative changes noted at multiple levels” on his MRI, and

stated that his symptoms seemed to indicate a problem with L5-S1, which was not depicted

on the test as having any problems.  She feared that surgery would result in Claimant

having more as opposed to less pain, and instead recommended a very conservative

approach of anti-inflammatories, use of a TENS unit, pain medication as needed, and

“possibly alternate employment.”  Only if a definite root could be identified that was

causing most of the pain would she even consider surgery.  Respondents No. 1 at this

point asked Dr. Lovell for his opinion, and as his March 21, 2006 response shows, he was

adamant that Claimant’s problems were due solely to degenerative changes and

embellishment of his condition.

From there, Claimant went on his own to Dr. Briggs.  But this did not occur until April

27, 2007.  He reported that seven to eight months before, he began having a constant pain

in his lower back.  A March 12, 2007 MRI showed mild stenosis at L2-3 and L3-4.  Briggs

did not recommend surgery at that point, but instead did a series of epidural injections as

Schlesinger had done, along with surgery.  Claimant first reported relief, and then later
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stated that the injections did not help and that the therapy had worsened his condition.

Facet injections did not help, either.  A discogram and CT on October 11, 2007 showed

annular tears at three levels–again, two and one-half years after the work-related incident,

and findings not reflected on the MRIs.  Dr. Briggs wrote that because Claimant was

having problems at multiple levels, it “makes it more difficult to recommend

surgery”–although it was still a possibility.  Claimant nonetheless elected to proceed with

a two-level fusion.  His diagnosis at the time of the surgery was spondylosis with radicular

pain at L4-5 and L5-S1.  Only degenerative findings had been detected at the former level.

Moreover, “spondylosis” is defined in DORLAND’S ILLUSTRATED MEDICAL DICTIONARY 1743

(30th ed. 2003) as being “a degenerative joint disease.”  Mrs. Crosby’s testimony to the

contrary, Claimant’s medical records reflect that he had pre-existing back problems.

Dr. Bruffett was asked to evaluate Claimant’s surgery.  On May 30, 2008, over five

months after the surgery, he wrote that Claimant’s evaluations and initial treatment were

reasonable, that he did not appear to have suffered an obvious injury in April 2005, and

that he did not “appear now to be in the best of shape” as a result of the surgery.  I credit

his opinion concerning this.  See Winslow v. D&B Mech. Contractors, 69 Ark. App. 285,

13 S.W.3d 180 (2000)(“Postsurgical improvement is a proper consideration in determining

whether the surgery was reasonable and necessary”).

Bruffett’s opinion is borne out by the evidence.  Six months after the procedure,

Claimant reported that he was drinking to deal with his pain.  He underwent another FCE

that on this occasion adjudged him to be capable only of working at the Light category–as

opposed to the Medium category in the pre-surgical evaluation.
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Claimant in his testimony admitted that he had been warned that surgery might not

improve his condition at all.  And while he stated that he felt that the procedure “took away

some of the pain,” that is not shown by the evidence.  He testified that after initial

improvement, began “sliding downhill again.”  Claimant is still on significant pain

medications such as Oxycontin and Oxycodone, and has even used Fentanyl patches.

In light of the evidence and the law, I cannot, and do not, find that the surgery was

reasonable and necessary.  It was not causally related to his April 24, 2005 injury–and I

do not credit Dr. Lennard’s opinion, which states the contrary.  I do, however, credit the

opinions of Drs. Schlesinger, Lovell and Barrett-Tuck, who did not recommend surgery.

Claimant has not met his burden of proof on this issue.

B. Whether Claimant is entitled to an impairment rating.

Claimant has argued that his compensable back injury merits an permanent

impairment rating and attendant permanent partial disability benefits.  In response,

Respondents No. 1 have correctly pointed out that none of Claimant’s treating physicians

have assigned a rating.  Dr. Lovell, the only one to address the matter, indicated that his

rating would be “zero.”

In Jones v. Wal-Mart Stores, Inc., 100 Ark. App. 17, 262 S.W.3d 630 (2007), the

Arkansas Court of Appeals held that the Commission has the authority to assess its own

impairment rating in the absence of a physician-assigned impairment rating.  See also

Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994) and Polk County

v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).
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Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-

522(g) (Repl. 2002), the Commission adopted the AMA Guides as an impairment rating

guide.  See AWCC R. 099.34.  A determination of the existence or extent of physical

impairment must be supported by objective and measurable physical or mental findings.

Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2002)(“Objective findings” are “those findings

which cannot come under the voluntary control of the patient.”  Id. § 11-9-102(16)(A)(1)).

Permanent benefits are to be awarded only following a determination that the

compensable injury is the major cause of the disability or impairment.  Id. § 11-9-102(F)(ii).

“Major cause” is defined as “more than fifty percent (50%) of the cause,” and a finding of

major cause must be established by a preponderance of the evidence.  Id. § 11-9-102(14).

Any medical opinion must be stated within a reasonable degree of medical certainty.  Id.

§ 11-9-102(16).

My review of the medical evidence shows that Claimant has not shown that his

compensable injury of April 24, 2005 resulted in any disc herniations.  Dr. Wilson, the

radiologist, read the May 27, 2005 MRI to show a small herniation at L3-4.  Dr. Schlesinger

reviewed the MRI and stated that he was “in basic agreement” with Wilson; however, he

did not note the presence of any herniations.  On the other hand, Dr. Lovell interpreted the

MRI as reflecting two herniations–at L3-4 and L4-5.  Dr. Barrett-Tuck’s findings were of a

“rupture” at L2-3 but not of a herniation at these other levels.  The October 11, 2007 CT

and discogram did not show any herniations.  The Commission is authorized to accept or
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reject a medical opinion and is authorized to determine its medical soundness and

probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).

After consideration of the matter, I credit Dr. Schlesinger’s finding of no herniations.

I also note that Claimant’s CT and discogram found annular tears at L2-3, L3-4 and

L5-S1.  But these were not diagnosed until around two and one-years after the work-

related incident involving the hoist.  Therefore, I cannot causally relate these findings to

that incident without resorting to speculation and conjecture.  But such cannot serve as a

substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d

155 (1979).  Hence, there are no objective findings of injury to form the basis for

assignment of an impairment rating.  I credit Dr. Lovell’s finding that Claimant’s impairment

rating is zero percent (0%).

Even if this were not the case, Claimant later underwent a two-level fusion–on L4-5

and L5-S1.  But as discussed above, I have not found that his surgery was reasonable and

necessary.  As the Commission noted in Roberts v. St. Vincent Health Svc., 2010 AWCC

54, Claim No. F307640 (Full Commission Opinion filed April 13, 2010), a surgical

procedure that is found not to be reasonable and necessary cannot be the basis for an

impairment rating.  The major cause of any disability or impairment in this case is clearly

the surgery and not his compensable injury.  Claimant has thus not proven his entitlement

to an impairment rating and attendant permanent partial disability benefits.

C. Whether Claimant is permanently and totally disabled.

Claimant has also contended that he is permanently and totally disabled.

Respondents No. 1 have argued otherwise.
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To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  Claimant’s back and neck injuries are unscheduled

ones.  Cf. Ark. Code Ann. § 11-9-521 (Repl. 2002).  For that reason, his entitlement to

permanent disability benefits is controlled by § 11-9-522(b)(1), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  Pursuant to §

11-9-522(b)(1), when a claimant has been assigned an impairment rating to the body as

a whole, the Commission possesses the authority to increase the rating, and it can find a

claimant totally and permanently disabled based upon wage-loss factors.  Cross v.

Crawford County Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The term

“permanent total disability” is defined in the statute as “inability, because of compensable

injury or occupational disease, to earn any meaningful wages in the same or other

employment.”  Ark. Code Ann. § 11-9-519(e)(1).  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to earn a livelihood.

Emerson Elec. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  In considering factors

that may impact a claimant’s future earning capacity, the Commission considers his
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motivation to return to work, because a lack of interest or a negative attitude impedes the

assessment of his loss of earning capacity.  Id.  The Commission may use its own superior

knowledge of industrial demands, limitations, and requirements in conjunction with the

evidence to determine wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark.

App. 307, 635 S.W.2d 276 (1982).  Finally, Ark. Code Ann. § 11-9-102(4)(F)(ii) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

At the outset, I must find that because Claimant has not proven his entitlement to

a permanent impairment rating, he cannot show that he is entitled to wage loss disability

benefits; the first is a prerequisite for the second.  Parson v. Ark. Methodist Hosp., 103 Ark.

App. 178, ___ S.W.3d ___ (2008)(citing Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475,

10 S.W.3d 882 (2000)).

As for whether he is permanently and totally disabled, the evidence before me

reflects that Claimant is 50 years old.  He completed the ninth grade, and obtained a GED

later in life.  At Eaton, he worked in the shipping and handling department.  Among other

things, this job required that he work on a computer.  He has experience as a welder and

as an installer of satellite systems.  The job he held longest was at a boat manufacturer,
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where he rose through the ranks to become plant manager.  This job involved managerial

issues such as personnel supervision, along with design work; and I credit Taylor’s

testimony that this position was in the Light or Sedentary category.

Claimant was injured on April 24, 2005 when he was pinned between a 1,000-pound

stainless steel bin and a concrete wall.  His medical treatment has been discussed in detail

above.

According to Claimant, he would not be able to work at a job eight hours a day, five

days a week.  He is unaware of any job he could perform.  At present, he is on Social

Security disability, and is drawing benefits roughly equivalent to his average weekly wage

at Eaton.  Taylor was assigned to help Claimant find new employment.  He stated that he

ceased communicating with her.  At first he stated that this was because she only was

furnishing him with positions that were beyond his restrictions and some distance away

from his home.  But she testified, and Respondents No. 1 Exhibit 1 reflects, that she

forwarded to him leads on jobs that matched the results of his FCEs–Medium at first, and

then Light after she learned of the second evaluation.  Moreover, some of these jobs were

in Claimant’s city.  He later admitted that he did not go out and look for work because “I

knew no one would hire me” and because a Social Security judge told him that he did not

need to do so.  Claimant did not dispute, and Taylor credibly testified, that he told her that

he did not plan to work anytime in the near future.  I do not find him motivated to return to

the workforce.

Claimant underwent his first FCE on November 29, 2005; and it showed that while

he gave an unreliable effort, he was able to work in the Medium category.  Following his
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surgery, he underwent a second evaluation that placed him in the Light category.  I

understand that Taylor, when presented with Claimant’s restrictions that Dr. Lennard

recited on October 29, 2008, testified that he would not have any viable employment

options.  But the second FCE took place six months later, on May 11, 2009; and Dr. Petrie

opined, and I credit, that the test result was valid and that Claimant clearly is capable of

functioning in the Light category.

In his testimony, Claimant described that on a typical day, his pain, with medication,

is 3/10 to 4/10.  He uses multiple medications to control his pain.  He no longer drives, and

is unable to use a mower for more than 15 minutes because the vibration affects his back.

While he used to work in construction, he can no longer do so.  He also does not ride

motorcycles or go waterskiing any longer.  As addressed above, I have not found that his

fusion surgery was reasonable and necessary or that his compensable lumbar injury is the

major cause of his permanent disability or need for treatment.

Based upon my review of all the evidence, including extensive documentation and

testimony from the witnesses, and having had the opportunity to assess their credibility,

I find that Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled.

D. Whether Claimant waived vocational rehabilitation.

Respondents No. 1 have argued that Claimant through his actions waived

rehabilitation and is thus ineligible for wage loss disability benefits under Ark. Code Ann.

§ 11-9-505(b)(3) (Repl. 2002).  This provision reads:

The employee shall not be required to enter any program of vocational
rehabilitation against his consent; however, no employee who waives
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rehabilitation or refuses to participate in or cooperate for reasonable cause
with either an offered program of rehabilitation or job placement assistance
shall be entitled to permanent partial disability benefits in excess of the
percentage of permanent physical impairment established by objective
physical findings.

Since he has not shown entitlement to such benefits, this issue is moot and will not be

addressed.

E. Whether Claimant is entitled to a controverted attorney’s fee.

Because Claimant has not proven his entitlement to any indemnity benefits herein,

he has not shown that his counsel is entitled to a controverted attorney’s fee under Ark.

Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for additional benefits is hereby denied and dismissed.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II

- Administrative Law Judge


