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STATEMENT OF THE CASE

On May 4, 2011, the above-captioned claim was heard in Mountain Home,

Arkansas.  A pre-hearing conference took place on March 28, 2011.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the amendment of the third and the addition of a fourth, they are the following,

which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer-employee-carrier relationship existed on or about March 3,

2010.

3. Claimant’s average weekly wage of $355.67 entitles him to compensation

rates of $235.00/$176.00.

4. The group health carrier for Respondent Norfork General Industries paid

$15,633.65 in connection with Claimant’s medical treatment.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant reserved those concerning the constitutionality of the Arkansas Workers’

Compensation Act and whether he is entitled to temporary total disability benefits and a

controverted attorney’s fee.  The following were litigated:

1. Whether Claimant sustained compensable injuries to his neck and left

shoulder.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

All other issues have been reserved.

Contentions

The respective contentions of the parties read:

Claimant:
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1. Claimant contends that he sustained compensable injuries to his left

shoulder, neck which have caused him to become depressed.

2. The claimant contends that these injuries occurred while he was performing

employment services for the respondent employer.

3. The claimant contends that he is entitled to reasonable and necessary

medical care by Dr. Mervin Moore and is entitled to TTD (dates to be given

at a later date).

4. The claimant contends that his average weekly wage was $361.30, which

entitles him to the following compensation rates of TTD at $241.00 and PPD

at $180.00.

Respondents:

1. The claimant is alleging an injury on March 3, 2010, while walking upstairs

at a job site he tripped and fell on his outstretched arm.  The

respondent/employer sent the claimant to the emergency room at the

Community Medical Center of Izard County.  The claimant was then referred

to Dr. M. B. Moore, III, who saw him on March 8, 2010.  An MRI was ordered,

which showed a partial rotator cuff tear, a subchondral cyst and

degenerative changes.

2. It is the respondents’ contention that the claimant has not been terminated

and, in fact, is still on his employer’s health insurance.  However, it is also

the respondents’ contention that the claimant has had prior shoulder surgery
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and rotator cuff problems to the same shoulder and that his current problems

are related to his pre-existing problems.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

transcripts, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the Claimant and to observe his demeanor, I

hereby make the following findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his neck.

4. Claimant has proven by a preponderance of the evidence that he sustained

a compensable injury to his left shoulder.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to reasonable and necessary treatment of his neck.

6. Claimant has proven by a preponderance of the evidence that all of the

treatment of his left shoulder reflected in Respondents’ Exhibit 2 and Joint

Exhibit 1 following his March 3, 2010 fall was reasonable and necessary.

7. Claimant has proven by a preponderance of the evidence that he is entitled

to additional treatment of his left shoulder by Dr. Merwin Moore III.
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8. It has been proven by a preponderance of the evidence that Respondents

are entitled to an offset under Ark. Code Ann. § 11-9-411 (Repl. 2002) for

the reasonable and necessary left shoulder treatment that Claimant’s group

health carrier covered.
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1Per Commission policy, the deposition transcripts, already bound, have been
retained in the Commission’s file as opposed to being bound into the hearing transcript.

2Pages 4-6 are duplicates of pages 1-3.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole hearing witness.  But he also testified via deposition, as did

Dr. Merwin Moore.

In addition to the prehearing order discussed above, also admitted into evidence

in this case were Claimant’s Exhibit 1, the transcript1 of his deposition taken August 3,

2010, consisting of 49 numbered pages; Respondents’ Exhibit 1, non-medical records

including the First Report of Injury or Illness, the Arkansas Department of Workforce

Services documentation concerning Claimant, and the Form AR-W, consisting of one index

page and nine pages thereafter2; Respondents’ Exhibit 2, the transcript of the deposition

of Dr. Merwin B. Moore III taken September 23, 2010, consisting of 44 transcribed pages

and 11 pages of exhibits thereto; and Joint Exhibit 1, a compilation of Claimant’s medical

records, consisting of four abstract/index pages and 77 numbered pages thereafter.

Testimony-Hearing

Gregory Corkin.  Claimant testified that he is 43 and completed the tenth grade.  On

March 3, 2010, he was an employee of Respondent Norfork General Industries (“Norfork”).

He stated that on that day the following happened:

We were working at the college.  I was going up the stairs; L.D. was welding.
I just kind of blocked off the welding thing, tripped, and fell forward.  Went
right back to work.  Hurt most of the day there.  About two o’clock, I was
brought home.
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At the time, he was experiencing left shoulder and arm numbness.  Claimant first went to

the emergency room, and then saw Dr. Merwin Moore.  He has undergone surgery by

Moore.  Respondents have not paid for any of his care; it has been covered under his

group health insurance with Norfork.

He needed to undergo a second MRI after the operation, but he could not do so

because his benefits were exhausted for the year.  Claimant testified that he would like to

have the MRI.  His pain since the March 2010 incident has been continual and feels “just

like a foot in the back of [his] shoulder . . . [l]ike somebody’s pushing on the back of [his]

shoulder.”  It is difficult for him to reach behind his back.  He rated his pain as 4/10.

According to Claimant, he does not take pain medication because he does not like to do

so.  He has some trouble sleeping because he is unable to lie on his left side.  Claimant

is able to work as a fishing guide, but cannot operate a left-handed boat motor.

Claimant has reviewed Dr. Moore’s testimony.  He stated that he agrees with the

doctor except for one matter:  he believes Moore operated “in the wrong spot.”  The

surgery did not fix the problem he had been complaining about; the pressure sensation

has remained the same.  He maintained that his symptoms are in the back of his shoulder,

in the muscle area.  Dr. Moore has recommended another MRI, and Claimant has not

returned to work because that test has not taken place.  The test was ordered because of

Claimant’s continued complaints.

Under questioning from Respondents, Claimant testified that he has worked as a

fishing guide since the injury.  He helped Norfork’s owner work on his truck.  Claimant
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stated that his left arm numbness feels as though it has “fallen asleep.”  He denied that he

had this same sensation in 1997, when he suffered a gunshot wound.  Claimant also

denied that he was shot in the left arm.

When asked if he has ever had a drug problem, Claimant replied:  “Nope.  I drink

beer.  I’ve never had a drug problem.”  But when asked about a hospital visit in 1996 while

he was in jail, and tested positive for marijuana, he admitted that “I’ve got blank parts in

that,” and noted that it occurred some years ago.  He then admitted that he again tested

positive for marijuana in 1998.  In October 2001, he tested positive for both marijuana and

amphetamines.  He also tested positive for marijuana in October 2007, and reported in

2009 that he was still using this drug.  Claimant’s response to this was, “Yeah, so maybe

I was wrong then.”

Claimant admitted that on April 4, 2001, he fell 12 feet onto his left shoulder and

neck.  He explained that his complaints of pain and numbness on that occasion were

different because he experienced “extreme pain” and had fallen with his arm behind his

back.  Claimant underwent surgery for a torn rotator cuff then.  He did not recall falling in

July 2002 while working as a fishing guide and injuring his left shoulder.

Claimant denied that he was non-compliant during this therapy after his surgery by

Moore.  He stated that he had tried to rake and quit after about ten minutes because he

could not perform the work.  His reason for trying to do this work was he was trying to get

back into shape.

Upon redirect examination by his counsel, Claimant testified that he continued to

work after he was shot in 1997.  He wishes to get additional treatment so that he can
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return to work.  There has been no surgery scheduled for the back part of his shoulder

because he first needs an MRI.

Testimony-Deposition

Gregory Corkin.  As stated above, Claimant was deposed on August 3, 2010, and

the transcript thereof was admitted into evidence as Claimant’s Exhibit 1.  Under

questioning from Respondents, he testified that his job history includes work in the oil field,

as a fishing guide, as a cable puller, and in commercial and house painting.

When asked what happened on March 3, 2010, Claimant stated he was working for

Norfork at a college, preparing railings for painting.  At around 9:00 a.m. he was blocking

where a co-worker was welding when he tripped on some stairs and fell head-first off a

ladder rack.  His palms struck the ground first, and he immediately felt intense pain and

was sore in his chest, shoulder and hands.  However, he continued to work until 2:00 p.m.,

doing filing, sanding and grinding.  At 2:00, he told the others there that he was sore, and

he left work.  Before doing so, he reported that he was “hurting real bad.”  Instead of

returning to his job the next day, Claimant went to the emergency room.  The next day, he

reported the injury to his employer.  The hospital referred him to Dr. Moore, who performed

an MRI and then surgery.  Moore wishes to perform a second MRI because Claimant is still

complaining about his shoulder.  However, his benefits for the year have been exhausted.

The doctor has told him to do no lifting.  He underwent six weeks of therapy, but was not

to continue until he had the additional MRI.  The therapist believes that there is something

additional that is wrong with the shoulder.  Claimant testified that he has had problems with

a sensation that he described as “like somebody’s foot in your back.”
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He has had previous problems with his left shoulder.  After a 12-foot fall, he

sustained a rotator cuff tear and had to undergo surgery.  He was released to light duty,

with a recommendation that he do no pulling.  Until the incident at issue, he had no more

shoulder problems after 2002.

Claimant admitted that 17 to 18 years ago, he was convicted of a felony–being an

accessory to a burglary.

When questioned by his counsel, Claimant stated that he was only initially on light

duty in connection with his previous shoulder injury.  He was eventually released with no

restrictions.

Dr. Merwin B. Moore III.  Dr. Moore was deposed on September 23, 2010, and the

transcript thereof was admitted into evidence as Respondents’ Exhibit 2.  He testified that

his own records reflect that Claimant told him about having a previous shoulder surgery.

This took place on July 6, 2001.  His preoperative diagnoses were left shoulder torn

infraspinatus with impingement syndrome; and his postoperative diagnoses were a minor

bursal tear of the infraspinatus as well as a tear of the biceps tendon and impingement

syndrome.  The records show that he had a SLAP 3 lesion of the labrum–part of the biceps

tendon tear.

Moore testified that his notes show that Claimant presented to him with severe pain

after a fall on the left shoulder.  In his own surgery on Claimant, he did an acromioplasty

repair to the rotator cuff, but saw no problem with the biceps tendon.  He had impingement

and degenerative fraying of the labrum.  The fraying could be due to trauma or to wear and

tear–but more likely wear and tear because dislocation generally causes a tear instead of
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fraying.  While Claimant’s preoperative MRI showed a rotator cuff tear, Dr. Moore testified

that it was “falsely positive.”  Moore’s surgery included removing bone to give Claimant

more clearance for the rotator cuff, and to document the findings in the shoulder.  When

asked about Claimant’s impingement, the doctor stated:

And this is the part of the notes that always leads to questions.  If Mr.
Corkin–and, unfortunately, my original H&P does not cover this specifically,
but let’s say that he had had some pain or problems with his shoulder prior
to his fall.  Then the impingement is not caused by the fall, okay?  If he had
absolutely no trouble prior to this injury, then you have to assume, and we
know what that does for us, but you have to correlate the injury with the
recurrent impingement.  Now with that being said, acute trauma does not
cause bony spurs.  Acute trauma or trauma that cause acute impingement-
like symptoms is generally either from inflamed tissue, i.e., bursa, or
inflamed rotator cuff causing swelling in and of itself decreases the space.
Additionally, the impingement type pain can come from a tear.  It’s the
same–you can get the same–you can get similar symptoms.  So, to kind of
lay to rest the spur issue, if he had any symptoms prior to the surgery, the
spur could be the cause of the impingement, but not any problems he had
from the fall.  If he had no symptoms, then the spur had actually played no
role in this man’s pain or symptoms pre or post-op.

When asked if Claimant had an inflamed rotator cuff, Moore responded:

The MRI showed an area at the end of the tendon that appeared to be torn.
A tear is diagnosed based on changes in fluid content, and if someone has
a severely inflamed cuff, then it can appear just like a tear.  Now, if someone
has an injury and let’s say that it’s a month later or two months later, then the
inflammation can turn into a contracted capsule which then can contribute
to impingement, so, you know, depending upon how far after the injury. But,
again, back to the spur, it all depends upon what symptoms he had prior to.

And our primary surgery was based on the interpretation that there was a
new rotator cuff tear there.  His symptoms were of impingement, and at this
point I would say that it was unspecified etiology other than he had some
trauma.  He had what appeared to be a new rotator cuff tear, which I think
ultimately was proven to be changes from his previous surgery and/or
inflammation that did not require further surgery, further repair.

Later in his testimony, Dr. Moore explained what he meant by “unspecified etiology”:
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Well, the changes in the rotator cuff, like I said, either from his previous
surgery, which there will be changes there on the MRI status, the MRI
viewing, that can simply be from previous surgery, but generally those go
away within six months to a year, or just the inflammation from trauma.

When asked whether he repaired anything in Claimant’s surgery that would have been

related to trauma, Moore simply responded, “No.”

While Dr. Moore prescribed medication to address muscle spasms that Claimant

stated had manifested during therapy, he stated that he never found evidence that they

were occurring.  Physical therapy was discontinued because his strength was week and

internal range of motion was “quite lacking.”  He had not reached maximum medical

improvement at that point.  While Moore agreed that compliance can be a factor, he did

not address whether or not Claimant had in fact been compliant.  When asked whether the

doctor could have done anything more from a treatment standpoint, he answered:

The only issue would be whether or not he–this was truly a mechanical lack
of motion versus loss of motion due to his discomfort, and as I stated, the
people that have pain sometimes won’t move their arm.  If they have
contracted capsule, then, you know, it just takes more time.  We occasionally
will manipulate someone, put them to sleep, stretch them out and see where
they are when they’re relaxed, which will take away their pain, and takes
away any resistance they may be offering, to determine is this really a
mechanical block or is it truly just patient driven.

Moore added that he has not yet made any recommendations along this line here.

Asked about Claimant’s complaints that his shoulder was “drawing up,” the doctor

responded:

I would not know how to answer that because drawing up is–there’s no
medical term that defines that.  That’s a common layman’s term that could
mean anything from muscle spasm to involuntary muscle movement to
contractures, and I don’t have any medical knowledge to indicate that his
shoulder impingement would give you that kind of problem.
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He added that after the surgery, he “could find no reason that he should not have

progressed back to good to excellent function.”

Under questioning from Claimant, Moore stated that if Claimant had no shoulder

symptoms prior to the March 2010 fall and had normal function at that point, “then you

would have to say that his current pain and subsequently the surgery and rehab was

directly related to this current injury.”  He also agreed that if Claimant had nothing but a

few minor problems after 2002–nothing warranting a visit to the doctor–then he has

suffered an aggravation of a preexisting condition.  Claimant is currently at maximum

medical improvement based on the fact that Moore has done everything other than pursue

whether another problem exists.

With respect to second MRI, the doctor stated:

We have discussed a repeat MRI, which again looking back at that, it’s
probably not the test of choice, because the first MRI showed us things that
really didn’t pan out, and someone that has adhesive capsulitis, which is
contractures after trauma, is very difficult to diagnose on an MRI without an
injection, and you’re probably–the quickest and easiest way to find that out
is to do an exam under anesthesia.

He testified that Claimant would “absolutely” need an impairment rating, but that he could

not assess one until he has “determined that there is nothing that can be done, either

surgically or via physical therapy.”  He stated that it was very unlikely that Claimant still

has impingement

Moore added, however, that surgery showed that Claimant “has posttraumatic pain

and dysfunction, but not related to rotator cuff tear and not related to a labral tear, and it

falls into that broad category that you treat with physical therapy they should get over.”
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He added:

I don’t have an answer for why he continues to have problems, and the initial
treatment plan was incorrect.  The initial treating diagnosis was incorrect.
In other words, we read an MRI tear that ultimately was not a tear.  We went
ahead and cleaned up the bursa and the bone to prevent any further
impingement, put him on therapy.

Under additional questioning from Respondents, Dr. Moore testified that during

surgery, he did not see anything to explain Claimant’s continued complaints.

Exhibits-Medical

Claimant’s medical records, contained in Respondents’ Exhibit 2 and Joint Exhibit

1, reflect the following:

Pre-incident.  On April 4, 2001, Claimant presented to the emergency room with

neck and left shoulder pain following a 13-foot fall.  On July 10, 2001, he underwent

debridement of his left bicep tendon and rotator cuff, and a subacromial decompression.

Thereafter, he went through physical therapy.  On July 3, 2002, he again went to the

emergency room and reported hurting, inter alia, his left shoulder in a fall at the lake.  An

MRI showed a very large medial osteochondroma.

Post-incident.  Claimant presented to the emergency room on March 4, 2010 with

left shoulder pain following a fall while walking up some stairs.  X-rays showed an

osteochondroma.  When he saw Dr. Moore on March 8, 2010, he reported a sharp

stabbing pain and a sensation “like a shoe in [the] back of [his] shoulder.”  He told Moore

of his history of a previous rotator cuff tear.  Moore scheduled an MRI, which took place

on March 10, 2010.  It was read to show a partial tear of the rotator cuff tendon along the

bursal surface, along with a subchondral cyst formation.  On March 19, 2010, Moore
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performed an arthroscopic subacromial decompression.  The preoperative diagnoses were

impingement with possible rotator cuff tear, left shoulder; the postoperative diagnoses

were impingement with minor degenerative fraying of the anterior labrum.  On April 5,

2010, Claimant was doing well but reported having posterior pain.  When he went for

physical therapy on April 13, 2010, he rating his pain as 8/10 to 9/10 and reported

“pressure” in his left anterior and posterior shoulder musculature.  He also stated that he

gets very frequent muscle spasms that “draw up” his entire shoulder complex on the left.

The therapist was concerned about his extensive guarding of the shoulder.  On April 23,

2010, Claimant continued to report increased pain and presented with guarding.  Pain

medication was recommended.  Dr. Moore on April 26, 2010 noted that Claimant was

having a lot of muscle spasm during therapy, and prescribed Soma.  Claimant on May 10,

2010 reported that he “overdid it” some in raking his yard.  Moore stated that they would

work on aggressive strengthening, and predicted a return to work in three to four weeks.

However, the therapist on May 12, 2010 noted that he believed that Claimant’s problem

was due to his continuing to place his shoulder into abduction despite being cautioned not

to do so.  He doubted strengthening would work because Claimant was reporting pain of

6/10 to 7/10.  Claimant returned to Dr. Moore on May 27, 2010 and presented with

tenderness in the acromioclavicular joint.  Moore ordered another MRI of the shoulder.

Physical therapy was ended on May 28, 2010 because Claimant was not progressing, and

to await the results of additional testing to determine his source of pain.
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Exhibits-Nonmedical

Respondents’ Exhibit 1.  This exhibit includes the documents discussed above.

ADJUDICATION

A. Compensability

Claimant has contended that he sustained compensable injuries to his neck and left

shoulder on March 3, 2010.  Respondents have denied this.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having greater

weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415 (citing Smith

v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting
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evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Neck.  At the hearing, the following exchange took place between Respondents’

counsel and Claimant:

Q. And as I said, cervical is your neck area.  That’s somewhat the same
area we’re in today, aren’t we?  You’re claiming a neck injury as well
as shoulder?

A. No, I never claimed a neck injury.

A review of Claimant’s medical records similarly reflects no neck injury following his March

3, 2010 fall.  Hence, any claim for this injury (which apparently was inadvertently made)

must fail at the outset.

Left shoulder.  He has asserted that when he fell on March 3, 2010, he injured his

left shoulder.  As Claimant admitted in his testimony and his medical records indicate, he

has previously hurt this shoulder–undergoing a debridement of his left bicep tendon and

rotator cuff, along with a subacromial decompression, in July 2001.  A year later, he

reinjured it in another fall.

Under the Arkansas Workers’ Compensation Act, the employer takes the employee

as the employer finds him, and employment circumstances that aggravate pre-existing

conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d

64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550
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(1996).  “An aggravation, being an new injury with an independent cause, must meet the

requirements for a compensable injury.”  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000);  Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5

(1998).  This includes the prerequisite that the alleged injury be shown by medical evidence

supported by objective findings.  See Heritage Baptist Temple v. Robison, 82 Ark. App. 460,

120 S.W.3d 150 (2003).

At the hearing, as in his deposition, Claimant gave credible testimony that he tripped

on some stairs and fell on March 3, 2010 in the course of his employment with Respondent

Norfork.  Indeed, Respondents implicitly conceded the establishment of this element, as

shown by the following statement of their counsel at the hearing:

MR. FRYE:  Your Honor, if it would be helpful, we’re not contending there
wasn’t an incident at work.

With regard to whether there is an objective finding of a shoulder injury here, the

evidence shows that the March 10, 2010 MRI finding of a partial tear of the rotator cuff

tendon was in error.  Dr. Moore testified in his deposition that his surgical findings did not

bear this out; the test was “falsely positive.”  The Commission is authorized to accept or

reject a medical opinion and is authorized to determine its medical soundness and

probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).

I credit Moore on this.  When he was asked about the source of this “false positive,” he

explained that a tear is diagnosed based on changes in fluid content; and in the case of a

severely inflamed cuff, then it can appear just like a tear.  He also stated that such a finding

on the rotator cuff can be due merely to surgical changes in it–but they generally go away
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within six months to a year.  Crediting his testimony here, I cannot find that the objective

findings on the rotator cuff were due to a surgery that occurred over eight years prior to this.

Instead, as Moore explained in the alternative, I find that this was “inflammation from

trauma”; i.e., the work-related fall in March 2010.  In so doing, I credit Dr. Moore’s opinion

that if Claimant was having nothing more than minor shoulder problems after 2002 and

before the March 2010 fall–which I find to be the case based upon Claimant’s testimony on

this matter, which I credit--then he has sustained an aggravation of his preexisting shoulder

condition.  It is traumatic in origin.  Hence, Claimant has shown the presence of objective

findings of an acute injury to his left shoulder.

In a related vein, Claimant has established that this injury caused internal or external

harm to his body that required medical services, and that it was caused by a specific

incident identifiable by time and place of occurrence.  Therefore, I find that he has proven

by a preponderance of the evidence that he sustained a compensable injury to his left

shoulder.

B. Reasonable and Necessary Medical Treatment

Claimant has also contended that he is entitled to reasonable and necessary

medical treatment.  Arkansas Code Annotated § 11-9-508(a) (Repl. 2002) provides that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant
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must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

Because Claimant has not shown that he sustained a compensable injury to his

neck, this aspect of his claim must fail at the outset.

As for his left shoulder, I have reviewed all of the treatment of it following his March

3, 2010 fall that is reflected in Joint Exhibit 1 and Respondents’ Exhibit 2, and find that all

of it was reasonable and necessary for treatment of his compensable aggravation.  As for

the operation, I note that Dr. Moore in his testimony stated that he did not repair anything

that would have been related to trauma.  But again, I have found that Claimant suffered

a compensable aggravation of his pre-existing shoulder condition–making the arthroscopy

and subacromial decompression procedures reasonable and necessary.

As for the matter of additional treatment, Claimant testified that he wishes to

undergo a second MRI in order to diagnose a continuing problem with his left shoulder that

he  has described feels like a foot or shoe pressing into the back of the shoulder.  While

Dr. Moore testified that they had discussed a repeat MRI, and that it is “probably not the

test of choice” to diagnose Claimant’s problem, he did not rule it out.  He did add, however,

that the quickest and easiest way to diagnose the matter is to perform an examination

under anesthesia.  I credit Claimant’s testimony on this matter, and note that he has
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consistently described having the sensation described above since his 2010 work-related

fall.  Likewise, I credit Moore’s testimony that but for a need to investigate and treat this

problem, Claimant would be at maximum medical improvement.  “Medical treatments which

are required so as to stabilize or maintain an injured worker are the responsibility of the

employer.”  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

After consideration of this matter, I find that Claimant has established by a preponderance

of the evidence that he is entitled to additional treatment of his left shoulder by Moore.

C. Offset

At the hearing, Claimant testified that his group health insurance policy through

Respondent Norfork has paid for his treatment to date.  Moreover, the parties entered into

a stipulation at the hearing concerning this:

4. The group health carrier for Respondent Norfork General Industries
paid $15,633.65 in connection with Claimant’s medical treatment.

Arkansas Code Annotated Section 11-9-411 (Repl. 2002) provides in pertinent part:

(a) Any benefits payable to an injured worker under this chapter shall be
reduced in an amount equal to, dollar-for-dollar, the amount of benefits the
injured worker has previously received for the same medical services or
period of disability, whether those benefits were paid under a group health
care service plan of whatever form or nature, a group disability policy, a
group loss of income policy, a group accident, health, or accident and health
policy, a self-insured employee health or welfare benefit plan, or a group
hospital or medical service contract.

No one has raised the issue of whether Respondents are entitled to a credit for this; but

I note that I am authorized to address this matter sua sponte:

Yet, the Full Commission has repeatedly held that a respondent is not
required to affirmatively plead the offset provisions of § 11-9-411.  See,
Wilkins v. Van Buren School Dist. #42, Workers' Compensation Commission
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E510091 (Feb. 7, 1997); Turner v. Trane Unitary Products, Workers'
Compensation Commission E616700 (June 17, 1998); Tadlock v. St.
Joseph's Regional Health Center, Workers' Compensation Commission
E802168 (Dec. 9, 1999). Ark. Code Ann. § 11-9-411 is a statute which
applies summarily and does not require an affirmative pleading by the
respondent.

Brister v. Little Rock Waste Water Util., 2005 AWCC 189, Claim No. E607106 (Full

Commission Opinion filed September 19, 2005).

Under Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), Respondents’ entitlement to

the offset  must be proven by a preponderance of the evidence.  After consideration of this

matter, I find that it has been established that they are entitled to an offset for the

reasonable and necessary left shoulder treatment that Claimant’s group health carrier

covered.

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-

809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


