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STATEMENT OF THE CASE

A hearing was held in the above styled claim on December 20,

2010, in Springdale, Arkansas. A pre-hearing order was entered in

this claim on May 5, 2010. This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of the pre-

hearing order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On May 8, 2008,  the relationship of employee-employer-

carrier existed between the parties.

2. The appropriate weekly compensation benefits are $384.00

for total disability and $288.00 for permanent partial

disability.

3. On May 8, 2008, the claimant sustained a compensable

injury to her neck.
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4. There is no dispute over medical services for the

claimant’s compensable neck injury, except for the

services of some unknown chiropractor.

5. There is no dispute at present over temporary disability

benefits.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant also sustained a compensable injury

in the form of TMJ, in the employment-related accident on

May 8, 2008.

2. The claimant’s entitlement to medical services for her

TMJ.

3. The claimant’s entitlement to the chiropractic services

for her compensable neck injury by some unknown

chiropractor.

In regard to these issues, the claimant contends:

“The claimant contends that she sustained an
injury which arose out of and in the course of
her employment with the respondent/employer.
The claimant is entitled to temporary total
disability benefits, permanent partial
disability, reasonable and necessary medical
benefits, as well as a controverted attorney’s
fee.”
  

In regard to these issues, the respondents contend:

“Respondents contend that any chiropractic
treatment received by the claimant was
unauthorized and that the claimed TMJ is not
related to her injury.”
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 DISCUSSION

I. COMPENSABILITY OF THE CLAIMANT’S TMJ

The first issue to be addressed is the question of whether the

claimant also sustained a compensable injury to her jaws in the

form of transmandibular joint syndrome or TMJ, in the employment-

related motor vehicle accident of May 8, 2008. The burden rests

upon the claimant to prove all of the elements necessary to

establish this alleged compensable injury.

First, the claimant must show that her jaw difficulties or TMJ

satisfies the statutory requirements for a “compensable injury”

that are set out in Ark. Code Ann. §11-9-102(4)(D). This subsection

requires that the claimant prove by medical evidence, which is

supported by objective findings, the actual existence of the

physical injury or condition alleged to be compensable in the

present case.  This physical injury or condition is in the form of

TMJ. 

After consideration of all the medical evidence presented, I

find that the claimant has satisfied the requirements of this

subsection in regard to her TMJ.  The claimant’s TMJ was initially

diagnosed by Dr. Garland M. Thorn, Jr. (her family physician) on

June 2, 2008. In this report, Dr. Thorn noted on his physical

examination “crepitance” in the transmandibular joint.  TMJ was

also diagnosed by Dr. Michael Morse (a neurologist) in his reports

of June 3, 2008 and June 23, 2008. The record reveals that the

claimant was also seen and treated for her TMJ by Dr. Blair Masters

(a chiropractor) beginning on July 3, 2008. Finally, the claimant
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was diagnosed as suffering from TMJ by Dr. Scott Bolding (a dentist

and maxillofacial specialist) on August 25, 2008. Dr. Bolding’s

diagnosis was supported by purely objective findings noted on a CT

scan of the claimant’s head that was performed on August 25, 2008

and a subsequent MRI of the claimant’s jaws that was performed in

2009.  

The claimant must next prove that this medically established

and objectively documented condition of TMJ satisfies the statutory

requirements for a “compensable injury”, as set out in Ark. Code

Ann. §11-9-102(4)(A)(i).  These requirements are:

(1) The physical injury or condition must

arise out of and occur in the course of

the employment;

(2) The physical injury or condition must be

caused by a specific incident;

(3) The physical injury or condition must be

identifiable by time and place of

occurrence;

(4) The physical injury or condition must

cause internal or external physical harm

to the claimant’s body;

(5) The physical injury or condition must be

such as to require medical services or

result in disability.
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In order to prove the first three of these requirements, the

claimant must show by the greater weight of the credible evidence

the likely or probable existence of a causal relationship between

her TMJ and the employment-related motor vehicle accident on May 8,

2008. Although the claimant must prove that this causal

relationship is likely or probable, she need not prove its

existence to an absolute certainty. The claimant is also not

required to prove that the employment-related motor vehicle

accident was the sole or even “major” cause of her TMJ. She need

only prove that it played some causal or contributing role in

producing this condition.

In her testimony, the claimant described the employment-

related motor vehicle accident on May 8, 2008.  She testified that,

while stopped for a stoplight, her vehicle was struck from behind

by a vehicle that had been following her and that this vehicle was

then struck from behind by the vehicle following it and was knocked

into her vehicle again. She conceded that the impacts to her

vehicle was not sufficient to render it inoperable or even to

require any repairs. The claimant also conceded that she did not

strike her face or head on any object in this accident.  Further,

the medical records from the emergency room, on May 8, 2008,

indicate that the impact was not sufficient to cause the air bag to

deploy or to leave any noticeable marks on the claimant’s body.  

It was the claimant’s testimony that immediately following the

accident, she could not feel her legs, that she had an excruciating

headache, and some type of difficulty with her left shoulder.
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Curiously, she made no mention in her testimony of experiencing any

difficulties or symptoms involving her jaw. Although the claimant

stated that her difficulties with her jaw initially began after the

motor vehicle accident, no where in her testimony does she state

with any specificity, when these symptoms actually began. She also

testified that, at some time after the accident, she also began

having problems keeping her dentures in place.  

In the initial emergency room medical records of May 8, 2008,

there is no mention of any complaints involving the claimant’s jaw.

In fact, there is no mention of any complaints involving the

claimant’s left shoulder or legs.  These records relate that the

claimant’s only complaints were headache and neck pain.  These

records also specifically note that there were no complaints of

weakness, numbness, or pain involving the claimant’s extremities or

any other part of her body. These records also relate that there

was no observation of any lacerations, abrasions, swelling, or

bruising to any part of the claimant’s body.

The first mention, in the medical record, of any jaw

complaints does not appear until Dr. Thorn’s report of June 2,

2008, which was almost a month following the motor vehicle

accident. In this report, Dr. Thorn noted not only complaints of

headache and neck pain, but also jaw pain and paresthesias or

numbness. There is no indication as to the location or area of this

paresthesias. Curiously, even though Dr. Thorn stated that these

complaints were in the “context” of a motor vehicle accident, he

expressly described the onset of these symptoms as occurring one
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week prior to the June 2, 2008 visit. Curiously, Dr. Thorn also

made no mention of any left shoulder injury or difficulties or any

complaints of weakness or numbness in the claimant’s lower

extremities, following the motor vehicle accident.

In his initial report of June 3, 2008, Dr. Michael Morse

stated:

“She (the claimant) does have symptoms of TMJ
and it is difficult for her to chew. She has
to cut her food in very small pieces. She
states her jaw pops and hurts.”

However, Dr. Morse gave no indication as to when these difficulties

reportedly began.  This report is also the first medical record

that contains any report of complaints or bruising involving the

claimant’s left shoulder and the first mention of any episode of

numbness in the claimant’s legs. In his subsequent note of June 23,

2008, Dr. Morse made the following statement:

“Her TMJ is so bad that she has difficulty
eating. This is related to the MVA. I want her
to see Dr. Scott Bolding, a maxillofacial
surgeon.”

However, Dr. Morse gave no explanation or rationale as to how he

reached this conclusion.  

In his initial report of August 25, 2008, Dr. Scott Bolding

recorded the following history:

“Patient referred by Dr. Morse for TMJ
consult. Patient was in car accident on May 8,
2008, cannot remember hitting anything but
after accident her jaws have been hurting,
popping, catching, and locking at times.”

However, in this report, Dr. Bolding made an initial diagnosis of

“arthralgia” of the claimant’s jaw. In his deposition, Dr. Bolding
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stated that a CT scan, which was performed on the claimant’s jaw on

May 8, 2008, showed significant resorption of the bone of the

claimant’s upper and lower jaw that would result in significant

mobility of her dentures every time she chewed or bit together.  In

this deposition, Dr. Bolding further indicated that this mobility

of the claimant’s dentures could, in and of itself, produce TMJ

difficulties.

In his subsequent progress note of May 7, 2009, Dr. Bolding

recorded the following history:

“Patient here for MRI review. She remains with
severe pain and grinding noises in her left
joint. Unable to eat, sharp headaches, and
extreme difficulty functioning. She cannot
have a conversation without holding her jaw.
She had a history of stomach cancer and she is
concerned because she cannot chew her food.
This all began with her automobile accident
one year ago.”

Dr. Bolding further indicated that his review of the claimant‘s MRI

showed anterior lipping of the left mandibular condyle, a bone spur

on the left mandibular condyle, bone to bone contact between the

left mandibular condyle and the fossa and a flat left condylar

head. In his deposition, Dr. Bolding stated that these findings

were characteristic of degenerative arthritis and a displacement of

the left transmandibular joint disc.  On May 7, 2009, Dr. Bolding

again noted that the claimant had ill-fitting or unstable dentures

and required a replacement of these dentures, in conjunction with

a number of single teeth implants.

In a separate report, also dated May 7, 2009, Dr. Bolding

requested authorization by the respondent, Travelers Insurance
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Company of his proposed treatment program.  In this report, Dr.

Bolding attempted to explain the relationship between the

claimant’s employment-related motor vehicle accident of May 8,

2008,and her need for the purposed treatment. Dr. Bolding stated:

“Her occlusal bite is off due to the blow to
her face. She is a denture wearer and is
unable to keep her dentures in the appropriate
place.  Due to the lack of occlusal support, I
feel it would be to her benefit to have dental
implants.” (emphasis mine)

Clearly, this represents a misstatements of facts, as all of the

evidence (including the claimant’s testimony and her various

medical histories, even the history taken by Dr. Bolding) all show

that the claimant experienced no blow, whatsover, to her face or

jaw in the May 8, 2008 accident.

The record further reveals that Dr. Bolding also completed and

returned an essentially multiple choice report that had been

provided to him by someone, presumably counsel. This two-page form

was apparently completed by Dr. Bolding on May 25, 2009. The first

question was provided for a yes or no response and asked whether

the claimant’s TMJ was “due to her accident”. In his response to

this question, Dr. Bolding checked the yes blank, but then

qualified it by writing “possibly” next to the yes response. The

second question inquired whether the claimant’s TMJ was the major

cause of her need for medical treatment, to which Dr. Bolding

responded “not sure”.  The next question requested the “objective

findings” that supported Dr. Bolding’s two previous medical

opinions. In this response to this question, Dr. Bolding wrote that

his opinions were based on the clinical findings and the claimant’s
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history. The fourth question had essentially three parts, but only

provided for a single yes or no answer.  This question inquired if

it were Dr. Bolding’s opinion, within a reasonable period of

medical certainty, that the claimant’s TMJ was related to her

accident, was the major cause of her need for medical treatment,

and was supported by objective findings. In this response to this

question, Dr. Bolding checked the affirmative or yes blank.

However, in his deposition Dr. Bolding stated that by marking the

“yes” response, he only meant the following:

“Well, the answer is objective findings, yes.
What-- you know, that--from my–from my
assessment from her objective findings, from
her x-ray, her clinical findings, definitely
she needs treatment, you know.  And from a
reasonable degree of medical certainty, that
accident could definitely have created this
injury based on the objective findings.”

The final two questions on this form report are immaterial to the

current issues.

In his deposition, Dr. Bolding continuously used such words as

“could” and “possible” in describing the potential relationship

between the claimant’s TMJ and her employment-vehicle accident of

May 8, 2008. The use of such terms is not sufficient to make any of

the opinions expressed by Dr. Bolding, on the matter of a causal

connection between the claimant’s TMJ and her employment-related

motor vehicle accident, to be expressed “within a reasonable degree

of medical certainty”, as required by Ark. Code Ann. §11-9-

102(16)(B). I would also note that in Dr. Bolding’s deposition, he

expressed the opinion that it was also possible that the claimant’s
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TMJ was simply the result of repeated wear and tear on the joint by

her ill-fitting dentures.  

In her testimony the claimant indicated that it was not until

after the accident that her dentures became loose and ill-fitting.

She stated that prior to that time her dentures had been held in

place by two or three gold studs that had been placed in the roots

of her remaining teeth to hold her lower dentures in place. She

stated that this procedure had been done by a dentist in Colombia.

She testified that, at some point in time, these studs had simply

fallen off but did not indicate whether this was before or after

the accident.  She stated that she had unsuccessfully tried to sell

the gold from these studs and apparently had subsequently discarded

them. Curiously, Dr. Bolding made no mention in any of his reports

of any evidence that the claimant had previously had some type of

“studs” implanted or attached to the roots of her remaining teeth

for the purpose of stabilizing her lower dentures.

After consideration of all the evidence presented, it is my

opinion that the claimant has failed to prove by the greater weight

of the credible evidence the likely or probable existence of a

causal relationship between her employment-related motor vehicle

accident of May 8, 2008 and her subsequently diagnosed TMJ

difficulties. Thus, the claimant has failed to prove that this

condition arose out of and occurred in the course of her employment

with the respondent, was caused by a specific incident, and was

identifiable by time and place of occurrence.
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First, I would note that the greater weight of the credible

evidence clearly shows that the impact produced by the May 8, 2008

motor vehicle accident was essentially insignificant and produced

no noticeable damage to the claimant’s vehicle. The initial

emergency room records also show no objective findings of any

noticeable trauma or damage to the claimant’s jaw, or in fact, to

any other portion of her anatomy.  There is also no mention of any

damage to the claimant’s dentures. The magnitude of the impact in

this accident would simply not appear to be reasonably sufficient

to dislocate the claimant’s left transmandibular disc or damage her

dentures.

The greater weight of the credible evidence further fails to

show a reasonably close temporal relationship between this motor

vehicle accident and the onset of the claimant’s TMJ difficulties.

The initial medical reports and records from the emergency room

contain no mention of any difficulties or complaints involving the

claimant’s jaw, particularly in the area of the transmandibular

joint.  There is also no mention of any damage to her dentures.

Although there is mention of “head” complaints, the specific areas

of the head that were identified do not involve the claimant’s jaw

or transmandibular joint area, particularly on the left side. The

medical evidence shows that no such complaints were reported for

over a month following the motor vehicle accident. At the time,

these complaints were recorded, the claimant reported that they had

only been present for only a week. If, the claimant had experienced

sufficient trauma in the motor vehicle accident to have produced
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the subsequently observed dislocation of the disc of the left

transmandibular joint, it would be reasonably expected that

symptoms indicative of the occurrence of this injury would have

appeared almost immediately.  

At best, the medical evidence shows that it is possible that

the motor vehicle accident could have played some role in the

claimant’s TMJ. However, when this possibility is considered in

light of the relatively minor impact of the accident, and the

unreasonable delay between the accident and the reported onset of

the claimant’s TMJ symptoms, I find that such causal relationship

is not likely or probable.  Rather, the evidence shows that the

most likely or probable cause of the claimant’s TMJ was

degenerative and arthritic changes resulting from ill-fit or

hypermobility of her dentures over an extended period of time.

In summary, I find that the claimant has failed to prove by

the greater weight of the credible evidence that her TMJ syndrome,

particularly on the left side, represents a “compensable injury” as

that term is defined by Ark. Code Ann. §11-9-102(4)(A)(i).

Therefore, her claim for benefits attributable to such a condition

must be denied.  

II. ADDITIONAL CHIROPRACTIC SERVICES

The next issue to be addressed concerns the claimant’s

entitlement to additional chiropractic services for her admittedly

compensable neck or cervical injury. The pre-hearing order indicate

that these disputed medical services were provided by “some unknown

chiropractor”. Apparently, from the claimant’s testimony, this
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chiropractor is Dr. Roma Lisa Gray.  Dr. Gray is apparently a

personal friend of the claimant.  The burden rests upon the

claimant to prove that these medical services present “reasonably

necessary medical services”, as that term is defined by Ark. Code

Ann. §11-9-508.

The only evidence presented by the claimant in regard to her

treatment by Dr. Gray, is the claimant’s testimony.  In her

testimony, the claimant acknowledged that she had been provided

with chiropractic treatment for compensable neck or cervical injury

by Dr. Blair Masters, to whom she had been referred by Dr. Morse.

However, she was dissatisfied with the success of this treatment

and sought continuing chiropractic treatment on her own, from Dr.

Gray. The claimant’s testimony does not indicate the type of

treatment she received from Dr. Gray, the frequency of the

treatment, the area addressed by the treatment, or the duration of

the treatment.  

The record reveals that the claimant has sustained previous

injuries to her spine, particularly her lower spine. The medical

reports and records of Dr. Masters indicate that he had provided

the claimant with treatment for areas of her spine other than her

neck, specifically the thoracic, lumbar, and sacroiliac areas.

There is no evidence that the claimant sustained compensable

injuries to these portions of her body in the employment-related

accident of May 8, 2008.

The claimant has offered absolutely no records or reports from

Dr. Gray. Clearly, such reports and records detailing the type of
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treatment, the area  treated, and the duration of treatment would

be an absolute necessity for determining whether such treatment was

“reasonably necessary” for the claimant’s admittedly compensable

cervical injury.

After consideration of all the evidence presented, it is my

opinion that the claimant has failed to prove by the greater weight

of the credible evidence that any medical services rendered her by

and at the direction of Dr. Roma Lisa Gray constitute reasonably

necessary medical services for her admittedly compensable injury.

There is not sufficient evidence presented by the claimant to

determine if such services were necessitated by or connected with

her admittedly compensable injury or were reasonable in light of

the compensable injury that the claimant sustained.  The burden

rests upon the claimant to prove these facts and she has simply

failed to meet this burden. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. On May 8, 2008, the relationship of

employee-employer-carrier existed between

the parties.

3. The appropriate weekly compensation rates

are $384.00 for total disability and

$288.00 for permanent partial disability.
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4. On May 8, 2008, the claimant sustained a

compensable injury to her neck or

cervical spine.

5. The claimant has failed to prove by the

greater weight of the credible evidence

that she also sustained a compensable

injury to her jaw, in the form of TMJ, as

a result of the employment-related motor

vehicle accident of May 8, 2008.

Specifically, she has failed to prove by

the greater weight of the credible

evidence the likely existence of any

causal relationship between her TMJ and

the employment-related motor vehicle

accident of May 8, 2008, either directly

or indirectly. Therefore, the claimant

would not be entitled to any benefits

under the Act for her TMJ.

6. There is no dispute over medical services

for the claimant’s compensable neck

injury, except for services rendered her

by Dr. Roma Lisa Gray (a chiropractor).

7. The claimant has failed to prove by the

greater weight of the credible evidence

that any medical services rendered her by

and at the direction of Dr. Roma Lisa
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Gray constitute “reasonably necessary

medical services”, under Ark. Code Ann.

§11-9-508. Specifically, the claimant has

failed to prove that such medical

services were necessitated by or

connected with her admittedly compensable

cervical injury or were “reasonable” in

light of the compensable cervical injury

that she sustained.  

8. There is no dispute, at the present time,

over temporary total disability benefits.

9. The respondents have denied the

occurrence of any compensable injury to

the claimant’s jaw, in the form of TMJ,

and her entitlement to the payment of any

expenses incurred as the result of

medical services provided her by and at

the direction to Dr. Roma Lisa Gray.  

10. As no controverted benefits have herein

been awarded to the claimant, no

controverted attorney’s fee can be

awarded to her attorney.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss any claims for benefits

attributable to the claimant’s jaw difficulties, in the form of
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TMJ, and her entitlement to the payment of expenses incurred for

medical services rendered her by and at the direction of Dr. Roma

Lisa Gray.

IT IS SO ORDERED.   

                                   
                         MICHAEL L. ELLIG
                         ADMINISTRATIVE LAW JUDGE
                                         


