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STATEMENT OF THE CASE

A hearing was held in the above styled claim on December 14,

2010, in Fort Smith, Arkansas. The deposition of Dr. J. Michael

Standefer was taken on November 29, 2010, and has been admitted as

Respondents’ Exhibit No. 2. 

A pre-hearing order was entered in this case on September 29,

2010. This pre-hearing order purported to set out the stipulations

offered by the parties and outlined the issues to be litigated and

resolved at the present time.  However, prior to the commencement

of the hearing, numerous changes were made in both of these. The

fifth and sixth stipulations were withdrawn. Two additional

stipulations were added (both concerning the payment of long term

disability benefits under a group policy of insurance), and three

additional issues were added.  A copy of the pre-hearing order with

these amendments noted thereon was made Commission’s Exhibit No. 1

to the hearing.
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The following stipulations were offered by the parties and are

hereby accepted:

1. On September 11, 2008,  the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation benefits are $522.00

for total disability and $392.00 for permanent partial

disability.

3. On September 11, 2008, the claimant sustained a

compensable injury to his low back.

4. There is no dispute over medical services, at present.

5. The respondents have accepted liability for permanent

partial disability for the permanent physical impairment

of 3 percent to the body as a whole.

6. The claimant has received benefits for long term

disability at the rate of $50.00 per month from March 14,

2009 through August 19, 2010 and at the rate of $1,381.13

per month from August 20, 2010 through the present.

7. The premiums for the group disability were partially paid

by both the claimant and the respondent employer.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The extent of permanent physical impairment and permanent

functional disability or loss of wage-earning capacity.

2. Appropriate attorney’s fees.
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3. Whether the provisions of Ark. Code Ann. §11-9-411 would

be applicable in regard to any disability benefits

awarded.

4. When the claimant’s healing period ended.

5. The claimant’s entitlement to temporary total disability

benefits from December 1, 2008 through June 22, 2010.

In regard to these issues, the claimant contends:
 
“a. The claimant contends that he is entitled
to additional temporary total disability
benefits and that those benefits are payable
from when they were terminated until he
reached the end of his healing period on June
22, 2010.

b. The claimant contends that he is entitled
to permanent disability greater in excess of
his permanent impairment.

c. The claimant contends that his attorney is
entitled to payment of an attorney’s fee on
any temporary disability benefits not
previously paid and also in regard to
permanent disability benefits over and above
the 4% permanent impairment for which the
respondents have accepted liability.” 
  
 

In regard to these issues, the respondents contend:

“Respondents accepted claimant’s September 11,
2008 injury as compensable, and provided
medical treatment including surgery on
December 6, 2008 at the L5-S1 level and again
on October 14, 2009 at the L5-S1 level.

On November 30, 2009, claimant’s treating
physician, Dr. Michael Standefer, noted that
the claimant had satisfactory relief of his
back and left lower extremity pain.  He placed
restrictions on the claimant long term,
specifically, avoidance of heavy lifting and
repeated bending. He recommended a daily
walking, exercise program and weight
reduction. On that date claimant’s lumbar
films revealed acceptable alignment. On that
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date he had complaints unrelated to his work
related injury. Claimant did not return to Dr.
Standefer for approximately six months. Dr.
Standefer’s May 24, 2010 report reveals that
the claimant is requesting an impairment
rating. Dr. Standefer ordered an MRI which
demonstrated no evidence of any recurrent disc
protrusion. Dr. Standefer assigned a permanent
impairment rating on June 22, 2010 rating the
claimant’s entire spinal impairment which
included a 2000 L4-5 surgery prior to
claimant’s employment with Halliburton. Dr.
Standefer subsequently separated the rating
between the prior surgery and the current
injury.

Respondents contend that claimant’s healing
period ended on November 30, 2009; although it
continued to pay temporary total disability
benefits through March 19, 2010.

Respondents realizing that the claimant would
have some permanent partial impairment began
biweekly payments for permanent disability on
April 3, 2010 and paid those benefits through
August 20, 2010, paying  a total of $7,840.00
designated as permanent partial disability
payments. Respondents have overpaid temporary
total disability and permanent partial
disability and requested a credit in the event
additional benefits are owed.

Respondents contend that claimant has received
all appropriate benefits to which he is
entitled.”

 DISCUSSION

I. DURATION OF THE HEALING PERIOD

The first issue to be addressed is the date upon which the

claimant’s healing period from the effects of his compensable

lumbar injury ended.  The duration of the healing period is

essentially a medical question. Thus, its resolution rests

primarily on the medical evidence presented.
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Ark. Code Ann. §11-9-102(12) defines the term “healing period”

as that period of time for healing of the actual  physical injury

or damage resulting from the employment-related “accident”.

Applicable case law provides that the “healing period” continues

until the actual physical injury or damage that was produced by the

employment has resolved, or at least stabilized, at a level where

nothing further in the way of time or medical treatment offers a

reasonable expectation of improvement, and any remaining physical

injury or damage has become “fixed, permanent, and ascertainable”.

In the present case, the medical evidence shows that the

claimant’s primary treating physician for his compensable lumbar

injury has been Dr. J. Michael Standefer.  Dr. Standefer is a

highly competent neurosurgeon with considerable expertise in the

diagnosis and treatment of spinal injuries and conditions. The

reports and records of Dr. Standefer show that he performed two

corrective surgeries to repair the damage to the L5-S1 disc.  The

first of these surgeries took place on December 5, 2008 and the

second on October 14, 2009. 

The claimant continued under routine follow up care by Dr.

Standefer through November 30, 2009. On that date, Dr. Standefer

noted that x-rays, which were taken at that time, showed that the

damaged area of the claimant’s lumbar spine remained in

“acceptable” alignment and that there was no obvious slippage or

spinal stenosis observed. Dr. Standefer further noted that these

studies showed no evidence of discitis or osteomyelitis. It was Dr.

Standefer’s opinion that “over all”, the claimant has done well.
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Dr. Standefer further stated that the claimant reported

satisfactory relief of his previous severe low back pain and

associated left lower extremity pain.  At that time, Dr. Standefer

instructed the claimant to continue to increase his level of

activity.  He further prescribed a daily walking program, a regular

exercise program, and weight reduction.  Dr. Standefer specifically

instructed the claimant to return for further routine follow up in

approximately a month.

However, the evidence shows that the claimant did not return

to Dr. Standefer for this scheduled follow up visit.  In fact, the

record shows that the claimant did not return to Dr. Standefer

until approximately six months later, on May 24, 2010. I can find

no explanation in the record for the claimant’s failure to attend

this scheduled follow up visit.

There was no permanent assessment of the extent or percentage

of the claimant’s residual permanent impairment from his

compensable lumbar injury until August 9, 2010. At that point, Dr.

Standefer assessed a 3 percent permanent physical impairment to the

body as a whole for the claimant’s compensable lumbar injury of

September 11, 2008 and the two corrective surgeries that it

required.  Dr. Standefer’s report of May 24, 2010, noted that the

claimant had personally requested a permanent impairment rating, at

that time.  However, Dr. Standefer did not believe that such an

assessment would be appropriate, until after a repeat lumbar MRI

was performed. The medical record reveals that this test was

conducted on June 9, 2010. This study was interpreted by the
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radiologist as showing, among other things, various physiological

changes in the L5-S1 area, from the claimant’s two prior surgeries.

   In his report of June 22, 2010, Dr. Standefer recommended only

“conservative care” for the claimant’s residual chronic symptoms

from his permanent injury to the L5-S1 level of the claimant’s

spine.  Dr. Standefer discharged the claimant from his care to

return only on an as needed basis.  Dr. Standefer also assessed a

permanent physical impairment rating, but did not limit this rating

to the permanent impairment caused by the claimant’s compensable

injury of September 11, 2008.

In his deposition, Dr. Standefer initially testified that the

“underlying condition” from the claimant’s compensable lumbar

injury had “stabilized”,  by the time of his evaluation November

30, 2009. However, Dr. Standefer subsequently explained that by the

use of the term “stable”, he simply meant that the claimant’s

condition was not uncontrollably worsening and did not mean that

the actual physical damage from the claimant’s compensable injury

and subsequent surgeries had “healed” by that date. In his

subsequent testimony, Dr. Standefer indicated that the claimant’s

condition from his compensable injury would have been reasonably

expected to “plateau” approximately six months following the

October 14, 2009 surgery.  Dr. Standefer also testified that the

physical damage caused by the claimant’s compensable injury and

resulting surgeries would likely not have “anatomically healed” by

November 30, 2009 and that the “wound” from the claimant’s October

14, 2009 surgery could take 18 months or longer, to reach “maximum
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medical healing”. Finally, Dr. Standefer expressed the opinion that

the claimant’s “healing period” ended on June 22, 2010, when he

rated the claimant.

Obviously, the physical damage resulting from the claimant’s

compensable injury and the two surgical procedures it required

(particularly, the surgery on October 14, 2009), would not be

reasonably expected to have “healed” after only six weeks following

the last surgery. When Dr. Standefer indicated that the claimant’s

condition was “stable” on November 30, 2009, he was clearly using

that term in its medical sense and only meant that the claimant’s

condition was not vacillating uncontrollably, not that the claimant

had reached maximum medical improvement. Although the claimant did

not actually receive any corrective or therapeutic medical services

for his compensable lumbar injury between November 30, 2009, and

June 22, 2010, such active medical treatment is not a necessary

pre-requisite for a finding that the claimant continued within his

“healing period”.  As previously indicated, applicable case law

requires that the claimant must achieve the benefit of both medical

treatment and time.  

At this point, I would also note the evidence fails to show

that the claimant’s failure to keep his scheduled routine follow up

visits in any way unnecessarily prolonged his “healing period” from

the effects of his compensable lumbar injury.  In fact, it is

apparent from the November 30, 2009 report that Dr. Standefer did

not anticipate that the claimant would require any further medical

treatment or services in order to complete the healing process.
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Rather, the only further “treatment” indicated by Dr. Standefer was

in the form of a walking program, exercises, weight reduction (all

of these could be performed by the claimant, on his own), and the

passage of time.  Dr. Standefer’s scheduled follow up visits were

clearly only a precautionary monitoring of the claimant’s condition

to ensure prompt attention should it worsen.  

After consideration of all the evidence presented,

particularly the medical evidence, I find that the greater weight

of the credible evidence establishes that the claimant’s “healing

period” from the effects of his compensable lumbar injury and

resulting surgeries ended on June 22, 2010.

II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The next issue to be addressed concerns the claimant’s

entitlement to additional temporary total disability benefits from

December 1, 2009 through June 22, 2010. The burden rests upon the

claimant to prove his entitlement to these benefits. 

 In order to meet this burden, the claimant must establish two

facts by a preponderance of the evidence. First, he must show that

he continued within his healing period from the effects of his

compensable injury throughout this entire time.  Secondly, he must

show that his compensable lumbar injury had rendered him totally

disabled from performing all forms of regular gainful employment

for which he was otherwise qualified, during this time.

I have previously found that the claimant has proven by the

greater weight of the credible evidence that he continued within

his healing period from the effects of his compensable lumbar
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injury through June 22, 2010. Thus, the claimant has satisfied the

first requirement for his entitlement to additional temporary total

disability benefits for the period of December 1, 2009 through June

22, 2010.  

There remains the matter of actual total disability during the

period of December 1, 2009 through June 22, 2010. In his report of

November 30, 2009,  Dr. Standefer directed the claimant to attempt

to increase his activities.  However, Dr. Standefer did not release

the claimant to return to any type of regular gainful employment,

even at limited or restricted duty. There is no indication in the

medical evidence that any physician released the claimant to

regular gainful employment during the period of December 1, 2009

through June 22, 2010.  

The claimant testified that he performed no regular gainful

employment, during the period of December 1, 2009 through June 22,

2010. He further testified that during this interval he was

experiencing severe pain in his lower back and severe pain,

numbness, and weakness in his left leg. He stated that during this

time he could not sit, stand, or walk for any period of time.

After consideration of all the evidence presented, I find that

the claimant has proven by the greater weight of the credible

evidence  that, during the period of December 1, 2009 through June

22, 2010, the claimant has also proven that he was rendered totally

disabled from performing regular gainful employment by the effects

of his compensable lumbar injury and resulting surgeries. Thus, the

claimant has proven the second and final requirement for his
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entitlement to temporary total disability benefits during this

period.

III. PERMANENT PARTIAL DISABILITY BENEFITS

The next issue concerns the extent of the claimant’s permanent

partial disability from his compensable lumbar injury of September

11, 2008. This includes both permanent partial disability

attributable to permanent physical impairment from the compensable

injury and permanent partial disability attributable to permanent

functional disability or loss of wage-earning capacity from the

compensable lumbar injury.  The burden rests upon the claimant to

prove the existence and extent of both of these types of permanent

partial disability.

In regard to permanent partial disability from permanent

physical impairment, the claimant must first prove that the

existence and extent of permanent physical impairment is supported

by objective and measurable physical findings.  He must next prove

that the compensable injury was the “major cause” of this degree or

percentage of impairment.  He must also must prove that the degree

or percentage of permanent physical impairment is calculated in a

manner that conforms to the Official Rating Guide, which has been

adopted by this Commission.  In calculating the existence and

extent of such permanent physical impairment, no consideration can

be given to pain, loss of range of motion, straight leg raising

testing, or other subjective findings. 

Expert medical opinion is clearly relevant and helpful in

determining the existence and extent of permanent physical
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impairment. In order to be considered by this Commission, any such

expert medical must be stated within a reasonable degree of medical

certainty. However, it is the duty of this Commission, rather than

any medical expert, to ultimately determine the existence and

extent of permanent physical impairment in a manner that conforms

to the various requirements of the Act.

In his report of August 9, 2010, Dr. Standefer has expressed

the opinion that the claimant’s compensable lumbar injury had, in

and of itself, produced a permanent physical impairment of 3

percent to the body as a whole.  He arrived at this opinion by

employing table 75 on page 113 of The American Medical

Association’s Guides to the Evaluation of Permanent Impairment

(fourth edition), which is the Commission’s current Official Rating

Guide.  The ratings provided by this table are based solely upon

objective findings and give no consideration to pain, loss of range

of motion, straight leg raising testing, or any other subjective

matters.

 The claimant had previously undergone surgical treatment for

a disc lesion at the L4-5 level in 2000.  Thus, Dr. Standefer

assessed a 2 percent permanent physical impairment for his initial

surgical treatment of the herniated disc at the L5-S1 level, which

would have been a “second surgery” on the claimant’s lumbar spine,

and have actually been the third surgery on the claimant’s lumbar

spine.  These assessments would conform to section II.F.G.1. in

table 75 of The American Medical Association’s Guides to the

Evaluation of Permanent Impairment (fourth edition), which is the
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most commonly employed method by this Commission in calculating

permanent physical impairments for compensable spinal injuries.

However, in his deposition Dr. Standefer assessed a 4 percent

permanent physical impairment for the two surgeries he performed as

a result of the compensable injury of September 11, 2008.  In this

assessment he again used table 75 of the Guides. The only

difference is that, in this opinion, he included an additional 1

percent impairment for the surgeries he performed, because they

involved a second or different level of the claimant’s lumbar

spine, than the original 2000 surgery.  

In his narrative report of December 13, 2010, Dr. Standefer

again assessed a permanent impairment of 3 percent to the body as

a whole, but arrived at it in a different manner. He stated that,

in this assessment, he employed information obtained from page 130,

and tables 83, 20, and 21 of the Guides.  This 3 percent impairment

was assessed solely for impairment of the claimant’s left S1 nerve

caused by the compensable injury of September 11, 2008, rather than

any structural impairment of the claimant’s spine from this injury.

Although Dr. Standefer does not specifically indicate, this

impairment is obviously in addition to his previously assessed

impairment of 4 percent to the body as a whole for structural

impairment of the spine under table 75.  I would also note that

table 75 expressly provides that the impairments given under

sections II.F.G. apply “with or without residual signs and

symptoms, such as neurological impairment.  
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There is no doubt that the use of table 75 to calculate the

claimant’s permanent physical impairment could arguably result in

a significant reduction of the claimant’s entitlement to permanent

physical impairment for his compensable injury, simply because he

had previously undergone surgery for an unrelated injury or

condition to some other portion of his spine. However, regardless

of whether the claimant had any “disability” from his previous back

injury and surgery, the structural integrity of his spine was

nonetheless permanently “impaired”.  The rationale adopted by the

Guides, i.e. the initial permanent impairment of the spine should

be assessed a larger rating, is not illogical or unreasonable.

After consideration of all the evidence presented, it is my

finding that the opinions of Dr. Standefer on the extent of the

permanent physical impairment attributable to the claimant’s

compensable lumbar injury, which are contained in his deposition

and his report of December 13, 2010, are stated within a reasonable

degree of medical certainty. I further find that these opinions of

Dr. Standefer conform to all of the various requirements of the

Act. Further, these opinions of Dr. Standefer are supported by

“objective and measurable physical findings”, were calculated in a

manner that conforms to the Commission’s Official Rating Guides,

give no consideration to pain, range of motion, straight leg

raising tests, or other subjective matters, and the claimant’s

compensable lumbar injury was the “major cause” (in fact, the sole

cause) of the degrees of permanent impairment assessed.
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Therefore, I find that the assessment of permanent physical

impairment by Dr. Standefer are controlling on this issue.  The

claimant has proven by the greater weight of the credible evidence

that he sustained a permanent physical impairment of 7 percent to

the body as a whole, as a result of his compensable lumbar injury

of September 11, 2008 (i.e. 4 percent plus 3 percent).

The claimant’s entitlement to permanent partial disability

benefits for permanent functional disability or loss of wage-

earning capacity is controlled by the provisions of Ark. Code Ann.

§11-9-522(b).  The burden remains upon the claimant to prove the

existence and extent of such permanent functional disability or

loss of wage-earning capacity.  He must also prove that the

compensable injury was the “major cause” of this permanent

functional disability or loss of wage-earning capacity.  

The record reveals that the claimant is relatively young, at

34 years of age and has a high school diploma.  He also holds a

valid CDL.  He has prior experience in heat and air conditioning

repair and installation, the wiring and assembling of heating food

buffets and refrigeration equipment, driving fork lifts, and as an

assistant manager of a U-Haul franchise.  It was the claimant’s

testimony that all of his prior employments involved significant

manual labor with lifting and carrying in excess of 50 pounds.  

The medical evidence shows significant restrictions on the

claimant’s potential employment activities, as a result of his

compensable low back injury of September 11, 2008. In his form

report of October 9, 2010, Dr. Terry Hoit (the claimant’s family
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physician) restricted the claimant from lifting in excess of 20

pounds, pushing and pulling in excess of 100 pounds, any bending or

stooping, and prolonged sitting, standing, or lifting.  In his

deposition, Dr. Standefer opined that the compensable injury of

September 11, 2008, had medically restricted the claimant from

engaging lifting in excess of 35 to 45 pounds, repetitive bending,

and prolonged sitting, standing, and walking. Dr. Standefer also

expressed the opinion that, as a result of this compensable injury,

the claimant should not engage in “manual labor”. 

At the hearing, the claimant testified that he continued to

experience severe pain, in his lower back and left leg with

numbness and weakness in the left leg.  He testified that he was

unable to lift anything of significant weight and could not sit,

stand, or walk for any substantial length of time and must

frequently shift positions.  This testimony is corroborated by the

medical evidence presented.

Clearly, the foregoing limitations and restrictions are based

solely upon the impaired function of the claimant’s lumbar spine

and the resulting neurological impairment of his left lower

extremity.  I find that these limitations and restrictions are

solely the result of the claimant’s compensable lumbar injury of

September 11, 2008.  Although the claimant had experienced a

previous injury to his lumbar spine, which also required surgical

treatment, this injury appears to have rapidly resolved or

stabilized with no residual limitations or restrictions.  The

record shows that following this injury in 2000, the claimant
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quickly returned to his previous employment position that would be

considered heavy manual labor. The evidence further shows that the

claimant continued to perform heavy manual type employments without

any apparent difficulties, including his employment position with

this respondent, until September 11, 2008.  Although the claimant

has also apparently experienced psychological and physical

difficulties with other portions of his body, such as his neck and

upper extremity, the various restrictions and limitations indicated

by the medical evidence and the claimant’s testimony would not be

attributable to any of these  conditions.

After consideration of the physical limitations and

restrictions on the claimant’s potential employment activities from

his compensable injury of September 11, 2008, in light of the

claimant’s relatively young age, at least average education, prior

work experience, and all other matters reasonably expected to

affect his earning capacity, I find that the claimant has proven

the existence of a permanent functional disability or loss of wage-

earning capacity that would be equivalent to a permanent partial

disability of 10 percent to the body as a whole. Unquestionably,

the compensable injury of September 11, 2008, has precluded the

claimant from returning to his previous employment position with

the respondent or any employment position the claimant has

previously held.  The respondent apparently had no position open to

the claimant within these restrictions, as no such position has

been offered the claimant. The claimant’s various physical

restrictions and limitations from his compensable lumbar injury
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would preclude him from performing the majority of positions for

which he would otherwise be qualified. The remaining  potential

employment positions, which would be within the claimant’s physical

limitations and restrictions and for which he would otherwise be

qualified, would fall in the light/sedentary category, such as

clerical, dispatching, and sales. The vast majority of these

remaining positions would pay substantially less wages than the

claimant was earning at the time of his compensable injury or could

have earned in the heavier manual labor positions for which he had

been qualified.

In summary, I find that the claimant has proven by the greater

weight of the credible evidence that his compensable injury of

September 11, 2008, has resulted in a permanent partial disability

of 17 percent to the body as a whole. This includes permanent

partial disability for permanent physical impairment in the amount

of 7 percent to the body as a whole and permanent partial

disability for permanent functional disability or loss of wage-

earning capacity in the amount of 10 percent to the body as a

whole.

IV. EFFECT OF ARK. CODE ANN. §11-9-411

The final issue to be addressed concerns the effect of Ark.

Code Ann. §11-9-411 on the claimant’s entitlement to any disability

benefits awarded.  The burden rests upon the respondents to prove

their entitlement to this reduction. 

Ark. Code Ann. §11-9-411 provides for a “dollar-for-dollar”

set  off against any medical expenses or disability benefits
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awarded against any benefits for the same medical services or

period of disability that have been paid “under a group health care

services plan of whatever form or nature, a group disability

policy, a group loss of income policy, a group accident, health, or

accident and health policy, a self insured employee or welfare

benefit plan, or a group hospital or medical services contract”.

In the case of Dooley v. Automated Conveyor Systems, Inc., 84 Ark.

App. 412 (2004), the Court of Appeals held that it was immaterial

whether or not the claimant paid any portion of the premiums for

these expressly identified plans or policies.

In the present case, the evidence presented shows that the

claimant has received group long term disability benefits, during

the same periods for which he is now seeking temporary total and

permanent partial disability benefits.  In fact, it would appear

from the claimant’s testimony that he had received  group long term

disability benefits at the same time he was previously being

voluntarily paid temporary total disability benefits by the

respondents.  However, these group benefits were at a significantly

reduced rate and were being made by the group carrier with the

knowledge that workers’ compensation benefits were being paid and

were intended to be in addition to such benefits.  It was the

claimant’s testimony that, under terms of the group insurance

policy, he was entitled to minimum benefits of $50.00 a month,

regardless of his receipt of workers’ compensation benefits. It was

the claimant’s testimony that when he was receiving workers’

compensation benefits, he was paid $50.00 a month under the group
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long term disability policy and during periods, when he was not

receiving workers’ compensation benefits, he was paid $1,381.13 per

month under the group policy.

The respondents have offered no evidence to refute this

testimony of the claimant. In fact, the respondents have

essentially stipulated to the accuracy of this testimony.  

After consideration of all the evidence presented, I find that

the benefits received by the claimant, under his group long term

disability policy, fall within the category of benefits covered by

Ark. Code Ann. §11-9-411. Therefore, the respondents would be

entitled, under the express wording of this subsection, to a

dollar-for-dollar reduction of the disability benefits, herein

awarded, for the same periods during which the long term group

disability benefits have been paid.

In reaching this decision, I am aware that the claimant

testified that his group long term disability policy provided that

he was be paid a minimum of $50.00 per month, in addition to any

sums he might receive for workers’ compensation benefits. Clearly,

parties can independently contract for the payment of benefits for

disability, in excess of those provided by the Arkansas Workers’

Compensation Act.  In fact, many employers maintain short term

group policies that supplement workers’ compensation benefits to

ensure that the worker receives a higher percentage of his regular

pay, than the 66 2/3 percent provided by the Act. In fact, some

employers provide group disability coverage or programs that ensure

that a disabled worker receives his full regular pay for a



Collins-F810176 -21-

designated period of time. Clearly, a worker would be entitled to

such excess payments for disability and such excess payments for

one specific period cannot form the basis for a reduction or set

off of benefits awarded for another specific period.  These periods

of excess benefits would not meet the “same” period of disability

requirement of Ark. Code Ann. §11-9-411.  Clearly, such payments

would not violate the primary purpose of §11-9-411, i.e. to prevent

a double recovery of benefits by the claimant.

However, in the present case, the benefits actually received

by the claimant, under his group long term disability policy,

during the periods for which the additional temporary total and

permanent partial disability benefits have been awarded clearly

represent payments made under the provisions of the policy that

govern the amount of benefits payable, when no workers’

compensation benefits were being provided, and were made not under

the provisions of the policy intended to supplement workers’

compensation benefits.  Thus, the respondents would be entitled to

a reduction for the entire amount of these group long term

disability benefits actually paid to the claimant under the group

disability policy or program during the periods for which

additional temporary total disability benefits and permanent

partial disability benefits have herein been awarded.

The group long term disability carrier can then seek

reimbursement from the respondents for the full amount of the long

term group disability benefits paid, during the period for which

additional temporary total disability benefits and permanent
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partial disability benefits have herein been awarded, under the

provisions of Ark. Code Ann. §11-9-411(c).  It is also apparent

that in its enactment of Ark. Code Ann. §11-9-411(c), the

Legislature not only intended to prevent a claimant from receiving

a double recovery, but also intended to ensure that this reduction

would not result in a windfall to the respondents by shifting

liability for workers’ compensation benefit to group insurance

plans and programs. The claimant can seek his excess $50.00 a month

payment from the group long term disability carrier, under the

terms of the policy.  

I realize that it may have been simpler and more expedient to

have simply reduced the reduction or off set afforded the

respondents by Ark. Code Ann. §11-9-411, by $50.00 a month.

However, I do not feel that simplicity or  expediency is a proper

basis for failing to follow the clear and concise wording of Ark.

Code Ann. §11-9-411. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On September 11, 2008, the relationship of employee-

employer-carrier existed between the parties.

3. On September 11, 2008, the claimant earned wages

sufficient to entitle him to weekly compensation benefits

of $522.00 for total disability and $392.00 for permanent

partial disability.  
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4. On September 11, 2008, the claimant sustained a

compensable injury to his low back.

5. There is no dispute over medical services for this

compensable injury, at the present time.

6. There appears to be no dispute over the claimant’s

entitlement to temporary total disability benefits, which

accrued through November 30, 2009. 

7. The claimant is entitled to additional temporary total

disability benefits for the period of December 1, 2009

through June 22, 2010. Specifically, the claimant has

proven by the greater weight of the credible evidence

that during this interval, he continued within his

healing period from the effects of his compensable lumbar

injury and continued to be rendered totally disabled from

regular gainful employment by this compensable injury.

8. The claimant’s healing period from the effects of his

compensable lumbar injury ended on June 22, 2010.

9. The claimant has sustained a permanent physical

impairment, solely as a result of his compensable lumbar

injury of September 11, 2008, in the amount of 7 percent

to the body as a whole.  The greater weight of the

credible evidence establishes that the claimant’s

compensable injury of September 11,2008, was the “major

cause” of this degree of permanent physical impairment,

that this degree of permanent physical impairment is

supported by objective and measurable physical findings,
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that this degree of permanent physical impairment was

calculated in a manner that conforms to the Commission’s

Official Rating Guide, and that this degree of permanent

physical impairment gives no consideration to pain,

straight leg raising tests, range of motion, or any other

subjective matters.

10. The claimant’s compensable lumbar injury of September 11,

2008, was the major cause of permanent functional

disability for loss of wage-earning capacity in the

amount of 10 percent to the body as a whole.  

11. The claimant has proven by the greater weight of the

credible evidence that he is entitled to an overall

permanent partial disability of 17 percent to the body as

a whole.

12. Ark. Code Ann. §11-9-411 is applicable to the present

claim, and the respondents are entitled to a reduction of

the additional temporary total disability benefits and

permanent partial disability benefits herein awarded,

equal to the amounts received by the claimant under a

group long term disability policy for the same periods of

disability. The respondents are also required to place

into escrow, for a period not to exceed 5 years, an

amount equal to this reduction or off set.

13. The respondents have controverted the claimant’s

entitlement to any additional temporary total disability

benefits and his entitlement to any permanent partial
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disability benefits in excess of 3 percent to the body as

a whole.

14. The appropriate fee for the claimant’s attorney is the

statutory attorney’s fee on the controverted temporary

total disability benefits and permanent partial

disability benefits herein awarded, in excess of 3

percent to the body as a whole.  

ORDER

The respondents shall pay to the claimant additional temporary

total disability benefits for the period of December 1, 2009

through June 22, 2010.

The respondents shall pay to the claimant permanent partial

disability benefits equivalent to a 17 percent disability to the

body as a whole and shall be entitled to credit for all such

benefits previously paid.

The respondents shall also be entitled to the reduction or set

off provided by Ark. Code Ann. §11-9-411 against the temporary

total and permanent partial disability benefits herein awarded, for

the group long term disability benefits provided during these same

periods.

The respondents remain liable for all reasonably necessary

medical services that may be required by the claimant for his

compensable lumbar injury.

The respondents shall pay to the claimant’s attorney the

statutory controverted attorney’s fee on the additional temporary

total disability benefits and the permanent partial disability
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benefits herein awarded, which are in excess of 3 percent to the

body as a whole. One-half of this attorney’s fee is to be paid by

the  respondents in addition to such benefits. The remaining one-

half of this fee is to be withheld by the respondents from such

benefits.

The respondents shall place into reserve, for a period not to

exceed 5 years, an amount equal to the reduction or set off taken

against the additional temporary total disability benefits and

permanent partial disability benefits herein awarded. If, within

this 5 year period, no disposition of these amounts is made by this

Commission or release obtained from the group long term disability

provider,  the respondents shall pay the monies in this reserve to

the Death & Permanent Total Disability Trust Fund.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount. 

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                            
                                  MICHAEL L. ELLIG
                   ADMINISTRATIVE LAW JUDGE
                                         


