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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F605044

STEPHEN CLUCKEY    CLAIMANT

KRAFT FOODS, INC.                   RESPONDENT EMPLOYER

INDEMNITY INSURANCE COMPANY OF 
NORTH AMERICA                       RESPONDENT CARRIER

ORDER AND OPINION FILED MARCH 3, 2011 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at
Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE CHRIS PARKS, Attorney at
Law, 
Fort Smith, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Jonesboro, Arkansas on

January 28, 2011.  A Prehearing conference was held on September 28, 2010

and a Prehearing Order was filed on September 29, 2010.  

At the Prehearing Conference, the parties agreed to the following

stipulation:

1.  There was a March 10, 2008 compensable injury.

The claimant contends that he has been referred to the Campbell Clinic in

Memphis and that additional medical for his knee injury has been denied.  All

other issues are reserved.
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Respondents contend that the original referral from Dr. Jason Brandt to a

doctor in Little Rock was honored.  Respondents contend that the treatment at

the Campbell Clinic was not necessary and was merely a request by the claimant

and not an actual referral.  

ISSUE TO BE LITIGATED

1.  Additional medical treatment, specifically a referral to the Campbell

Clinic.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann §11-9-704: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  There was a March 10, 2008 compensable injury.

2.  The claimant has proven by a preponderance of the evidence that

the additional  medical treatment the claimant has requested for

treatment of his knee is reasonable and necessary and is a valid

referral.  

             3.  Respondents remain responsible for medical treatment for the

claimant’s knee pursuant to the referral to the Campbell Clinic.  

DISCUSSION
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The claimant, 50 years old, sustained a compensable knee injury on

March 10, 2008 while working for the respondent employer.  That injury resulted

in a total left knee replacement performed by Dr. Jason Brandt on August 13,

2007.  The claimant was previously receiving social security disability benefits for

an unrelated back condition.  The claimant was able to re-enter the job market

by participating in the Ticket to Work Program while working with the Americans

with Disabilities Office.   

According to the claimant, a couple of months after the knee replacement,

he began to have a really bad ache and when he put weight on the leg, he has a

sharp nauseating pain and severe muscle cramps and spasms.  Dr. Brandt’s

June 11, 2008 note reflects that he is going to recommend a joint sub-specialist

for an evaluation.  Another note reflects the claimant saw Dr. Lowery Barnes on

September 24, 2008 in Little Rock.  The claimant was asked about Dr. Barnes

evaluation and he explained:

A. Yes. He did a forced manipulation on my leg, and I told him
he hurt me.

Q. Well, let’s talk about what he did first. Just tell me in
laymen’s terms what he did with your left leg.

A. He wrapped his arm under it and then pushed inward,
twisted outward and then shoved it towards my chest.

Q. Okay. Tell me what type of pain or problems you had
following that visit with Dr. Barnes.

A. Severe pain.
Q. Was the pain that you experienced after that visit more or

less than before the visit?
A. More.
Q. All right. Did you have problems doing any other activities for

the rest of that day after you saw Doctor Barnes on 9-4-08?
A. Just driving home.
Q. Okay. Is it difficult for you to drive your vehicle?
A. For long periods of time, yes.
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T, p. 11, lines 3-20.

The claimant testified that the drive from his home in Paragould to Little

Rock is three hours and he has difficulty driving for that long a period.  The

claimant verified that Dr. Barnes recommended some additional testing and that

was not accomplished on the day of the exam, only an x-ray.  The additional

testing has not been done.  The claimant did not have a good rapport with Dr.

Barnes and he told his treating physician, Dr. Brandt, about his lack of rapport

with Dr. Barnes.  According to the claimant, Dr. Brandt referred him to the

Campbell Clinic in Memphis.  The drive would be an hour and ten minutes to

Memphis rather than three hours to Little Rock.  The claimant has not been

treated previously at Campbell Clinic and has no history with that clinic.

The claimant described his problems now as the inability to sit or walk for

very long and he is awake at night every hour and a half to two hours with

cramps and pain.  He expressed his intentions of returning back to work and his

knee is the only thing preventing him from returning to work.  The claimant has

had prescription medicine prescribed but he is unable to afford all of it and

rotates what he can afford.  The claimant uses ice and heat packs on his knee

during the day.  He averages four and a half hours of sleep per night.  

The claimant testified that he does not wish to return to Dr. Lowery Barnes

because he forced his leg and hurt it and he now has no confidence in Dr.

Barnes.  The claimant testified that he probably spent a total of ten minutes with

Dr. Barnes.  The claimant testified that he was having significant problems with

his knee from the date of the surgery until September 2008 and that was before
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he saw Dr. Barnes and he continues to have significant knee problems.  The

claimant further explained that he can sit for 15 to 20 minutes before he

develops leg cramps and he has to move around.  Walking only a short distance

is difficult.  The claimant testified that he usually takes three hydrocodone pills

per day.

The claimant confirmed that Dr. Brandt’s June 11, 2008, note

recommending the joint sub-specialist also provided that a revision would most

likely be recommended.  The claimant testified that he continues to have pain,

popping and swelling in his left knee.  The claimant verified that before he

sustained his knee injury with the present employer, he was not taking any

medications.  The claimant last saw Dr. Brandt on August 3, 2010.  Respondents

are not paying for pain management care with the claimant’s family doctor.  

ADJUDICATION

A claimant bears the burden of proving entitlement to additional medical

treatment.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004). The

claimant may be entitled to ongoing medical treatment after the healing period

has ended if the treatment is geared toward management of the compensable

injury. Id. Arkansas Code Annotated section 11-9-508(a) (Supp. 2009) requires

an employer to promptly provide for an injured employee such medical and

surgical treatment “as may be reasonably necessary in connection with the injury
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received by the employee.” What constitutes reasonably necessary treatment is

a question of fact for the Commission, which has the duty to use its expertise to

determine the soundness of medical evidence and to translate it into findings of

fact. Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205 S.W.3d 181 (2005).

The claimant sustained a compensable knee injury on March 10, 2006

and received some conservative care and treatment and ultimately had a left

total knee replacement performed by Dr. Jason Brandt on August 13, 2007.  The

claimant underwent physical therapy and took prescribed medication but

continued to have pain and problems with his left knee.  The claimant saw Dr.

Brandt on June 11, 2008 and his report noted;

Plan: I have recommended a joint subspecialist for
evaluation.  Most likely they will recommend a revision.
The components do not appear to be loose or infected.
The only thing that I can see really is there is some
limitation of motion.  I will defer to their expertise.  I
have given him some pain medication in the meantime.
I will see him as needed.

Dr. Brandt next referred the claimant to Dr. Lowery Barnes for an evaluation.  Dr.

Barnes saw the claimant on September 24, 2008 and seemed perplexed about

the claimant’s symptoms.  Dr. Barnes recommended an ESR (erythrocyte

sedimentation rate) and CRP (C-reactive protein) to rule out infection.  He

recommended a triple phase bone scan as well as TKR (total knee replacement)

evaluation in the therapy department.  Dr. Barnes wanted to check the claimant’s

strength, gait pattern and relative differences between quads and hamstrings on

both knees.  After these tests, Dr. Barnes wanted to see the claimant again. 

Unfortunately, the claimant did not have a good rapport with Dr. Barnes after he
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did a forced manipulation on his knee and caused considerable pain.  According

to the claimant, he only spent about ten minutes with Dr. Barnes and simply did

not have confidence in him and contacted Dr. Brandt’s office the same day and

relayed his bad experience.  Dr. Barnes is also a three hour drive from the

claimant’s home.  

Dr. Brandt has now referred the claimant to the Campbell Clinic in

Memphis for further care and treatment.  During Dr. Brandt’s deposition, he was

asked about the need for the claimant to see a sub-specialist and he agreed that

it was appropriate.  Dr. Brandt agreed that a good relationship between the

doctor and the patient lends itself to a better result.  Dr. Brandt was asked about

the additional testing that Dr. Barnes had recommended and Dr. Brandt, in his

opinion, believed Dr. Barnes was laying the groundwork for a revision surgery. 

Dr. Barnes was attempting to assess the factors that might contribute to the

need for another surgery.  Dr. Brandt testified that the tests ordered by Dr.

Barnes, but not actually performed, are not unreasonable tests to evaluate a

painful knee arthroplasty and are medically necessary.  Dr. Brandt was

unequivocal when he testified that he would not make a referral if it was not

appropriate and he does not object to any good sub-specialist.  

On June 11, 2008, Dr. Brandt opined that because of the claimant’s

painful total knee arthroplasty, he should see a joint sub-specialist for an

evaluation.  Dr. Brandt opined that most likely a revision would be

recommended.  On August 3, 2010, Dr. Brandt again recommended a secondary

evaluation and stated the claimant would most likely need a revision of his total
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knee arthroplasty.  

After considering the claimant’s credible testimony and considering all the

credible medical evidence, I find the claimant has proven by a preponderance of

the evidence that the additional medical regarding a referral to the Campbell

Clinic in Memphis is reasonable and necessary.  Dr. Brandt’s deposition

provided a good explanation of the tests ordered by Dr. Barnes and opined that

these tests were reasonable and necessary for treatment and diagnosis of the

claimant’s continued knee pain and problems.  Dr. Brandt has strongly

suggested the possibility of a revision surgery to remedy the claimant’s knee

problems.  He further suggested a good rapport with the doctor and patient

made for a better outcome.  The Campbell Clinic is closer and a more

convenient location for the claimant to seek treatment and I find the referral to be

reasonable and necessary.  I find respondents are responsible for the medical

treatment following the referral to the Campbell Clinic. 

 

ORDER

The claimant has proven by a preponderance of the evidence that the

additional medical treatment the claimant has requested for treatment of his

knee is reasonable and necessary and is a valid referral.  Respondents remain

responsible for medical treatment for the claimant’s knee pursuant to the referral

to the Campbell Clinic.  

No indemnity benefits have been awarded herein.  An attorney’s fee may

be awarded only on indemnity benefits owed and controverted.  Ark. Code Ann.

§11-9-715.  Therefore, no attorney’s fees are awarded.
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All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid pursuant to Ark. Code Ann.

§11-9-809.

IT IS SO ORDERED.     

                                           
                                    _______________________________

  LINDA K. MARSHALL
  Administrative Law Judge


