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STATEMENT OF THE CASE

This matter comes before the Commission on the motion to dismiss by

Respondents.  A hearing on the motion was conducted on April 26, 2011 in

Mountain Home, Arkansas.  Claimant was represented at the hearing by Mr.

Frederick S. “Rick” Spencer, Attorney at Law, of Mountain Home, Arkansas.

Respondents were represented at the hearing by Ms. Melissa F. Wood, Attorney at

Law, of Little Rock, Arkansas.

Issue

At the hearing, a second issue was added, resulting in the following being

litigated:



Chandler - Claim No. F513721 2

1. Whether the instant claim should be dismissed pursuant to AWCC R.

099.13.

2. In the event the motion to dismiss is denied, whether Claimant should

be assessed costs and fees in connection with the April 26, 2011

hearing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents,

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the Claimant/witness and to observe her demeanor, I hereby

make the following findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. Claimant has failed to prosecute her claim under AWCC R. 099.13.

3. Respondents’ motion to dismiss should be, and hereby is, granted.

4. This claim is hereby dismissed without prejudice.

5. Because of the above finding, the issue concerning whether Claimant

should be assessed costs and fees in connection with the hearing on

the motion to dismiss is moot and will not be addressed.
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CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

The exhibits admitted into evidence are comprised of the following:

Claimant’s Exhibit 1, a compilation of her medical records, along with pleadings and

correspondence related to this claim, consisting of 64 numbered pages; Claimant’s

Exhibit 2, notes from her counsel dated March 28, 2011 regarding this claim,

consisting of one page; and Respondents’ Exhibit 1, another compilation of

Claimant’s medical records, plus correspondence and pleadings, consisting of 56

numbered pages.

In addition, the parties were afforded the opportunity to review the

Commission’s file in its entirety so that they could physically offer any of its contents

into evidence and/or object to the admission of any document.  After doing so, no

documents were offered or objected to; but upon motion of Claimant, and without

objection by Respondents, the Commission’s entire file (except for the transcript of

the September 11, 2007 hearing and documents blue-backed pursuant thereto) on

this claim has been blue-backed.  Great pains have been taken to ensure

compliance with Sapp v. Tyson Foods, Inc., 2010 Ark. App. 517, ___ S.W.3d ___;

and pursuant to this decision, the blue-backed documents have been served on the

parties in conjunction with this opinion.



Chandler - Claim No. F513721 4

Testimony

Mary Chandler.  Claimant testified that her workers’ compensation claim has

been ongoing for over five years.  Her previous counsel, Keith Wren, represented

her  for about three years.  A previous hearing took place on this claim while Wren

was her attorney; but according to Claimant, she did not participate in the

proceeding.

She agreed with her attorney that she does not have the financial means to

pay for her own treatment.  Claimant has used her insurance from a previous

government job to pay for her most recent visit with Dr. Thomas Briggs, her

physician; but her deductible is high, and the insurance company has been

questioning her use of it when this is a workers’ compensation matter.  When asked

about her current symptoms, she stated:

I get up, I get, it’s almost like something sticks back here, like an
electrical charge goes up, you know.  And it can happen ten times a
day; might only happen twice a day.  When I lay on my right side to
sleep or whatever, or if I raise my arm up past this point
(demonstrating) and I get the pain going up my head.

Claimant admitted that at a certain point, she became frustrated with the

progress of her claim and did not stay in touch with her attorney.  She was upset

with the course of her treatment.  However, she wishes to proceed “full speed” on

her claim and obtain from Dr. Briggs whatever treatment he recommends.  She is still

treating with him.  Claimant had an MRI and x-rays.  But the MRI was unusable

because of the metal artifact in her upper arm from her surgery.



Chandler - Claim No. F513721 5

According to her, she is still working full-time for Respondent Ozark

Community Home and is earning more there than she was at the time of her injury.

Under questioning from Respondents, Claimant testified that her insurance

paid for treatment with Dr. Thomas Knox as well as Dr. Briggs.  She underwent a

second MRI, an open one of her spine, in order to diagnose her condition.  Claimant

stated that she was unaware of Respondents’ efforts to find out what treatment had

been recommended.  Although she has been sick in 2011, she has continued to

work.  She denied that she had not tried to see Dr. Briggs from April 2009 through

December of 2010.  Her testimony was that she had to cancel an appointment with

him because she was sick, but that she obtained another appointment with him for

April 2011.

Asked why it had taken three years (from when her current counsel filed a

claim for additional benefits) to get to this point, she responded:  “You know, I,

honest, I got so frustrated.  It was like, I thought it was just something I was gonna

have to live with.”

When questioned by me, the following exchange took place:

Q. Was there a time when you were not responding to letters or
phone calls from Mr. Spencer’s office?

A. No, I was unaware.  But I also have two little granddaughters
living at my house that play with my answering machine.

Q. Are you saying that there is no contact with Mr. Spencer’s office
that you have not responded to?

A. No, not, not, messages that I have received, no.  I have called back.
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Q. And letters, you’ve responded to letters?

A. Yes.

However, she later admitted that there were, in fact, occasions that she did not

respond to her attorney’s communications.  This went on for a period of about two

months.

Later in her examination, when asked about her intentions, the following

exchange occurred:

Q. I want to be sure I understand this, Ms. Chandler.  In the event
I decide that this case should not be dismissed, are you ready
to proceed to a hearing or are you asking that I award some
type of benefits in this case?

A. To get fixed.

Q. You’re asking for me, at a minimum, to award you additional
treatment with Doctor Briggs at the expense of Ms. Wood’s
clients?

A. Yes, sir.

Procedural History

As reflected in Claimant’s Exhibits 1-2, Respondents’ Exhibit 1, and the

Commission’s file on this claim, the history of this claim is as follows:

The First Report of Injury or Illness, filed December 28, 2005, reflects that

Claimant slipped in a shower at work and fractured her left shoulder.  She was

furnished medical and temporary total disability benefits by Respondents.  On May

3, 2006, Claimant’s then-counsel, Keith Wren, entered an appearance before the

Commission on her behalf.  Wren on August 16, 2006 wrote the Commission,
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requesting a change of physician from Dr. Travis Richardson to Dr. David Collins.

Claimant ended up treating with Collins.

Claimant, through Wren, requested a hearing on February 9, 2007, and the

claim was assigned to me.  Prehearing questionnaires were submitted to the parties.

Claimant filed her response on February 9, 2007, in conjunction with her hearing

request.  She listed the issues to be litigated as (1) whether she is entitled to

additional treatment in the form of an assessment by a physician for the purpose of

assigning an impairment rating; and (2) whether she is entitled to a controverted

attorney’s fee.  Respondents responded on March 6, 2007, contending that

appropriate benefits had been paid, that a rating may already have been assigned,

and that a medical evaluation strictly to assess percentage of impairment was not

reasonable or necessary.  On March 7, 2007 I scheduled a prehearing telephone

conference for April 30, 2007.  Claimant on May 2, 2007 amended her questionnaire

response to request an independent medical evaluation for purpose of ascertaining

her percentage of impairment.  The conference took place as scheduled, and I set

a hearing for September 11, 2007.  Respondents on August 17, 2007 notified the

Commission that Claimant had been assigned an eight percent (8%) impairment

rating under the Fifth Edition of the AMERICAN MEDICAL ASSOCIATION, GUIDES TO

THE EVALUATION OF PERMANENT IMPAIRMENT, instead of the Fourth Edition under

AWCC R. 099.34.  Respondents represented that they had begun payments on the

rating and had asked Dr. Cyril Raben, who had assigned the rating, to reconsider

it under the Fourth Edition.  Wren on behalf of Claimant on August 28, 2007 wrote
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the Commission that the sole issue that needed to be tried was whether she was

entitled to a controverted attorney’s fee.  At the hearing, the parties stipulated to the

following:

1. The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

2. The employee/employer/carrier relationship existed on December 9,
2005 when Claimant sustained a compensable injury to her left
shoulder.

3. Claimant has been assigned an eight percent (8%) impairment rating
to the body as a whole, and Respondents have accepted and paid
toward that rating.

While the matter was under consideration, on November 14, 2007, Wren

moved withdraw as Claimant’s counsel.  This was granted on December 7, 2007.

That same day, I issued an opinion containing the following findings of fact and

conclusions of law:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The stipulations set forth above are reasonable and are hereby
accepted.

3. The testimony of Judith Ann Young will be admitted into
evidence.

4. Claimant has not proven by a preponderance of the evidence
that she is entitled to an attorney’s fee.

This decision was not appealed.

The record reflects that Claimant took no further action on the claim for over

a year.  On December 23, 2008, Claimant’s current counsel entered an appearance
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on her behalf before the Commission and stated that she was alleging compensable

injuries “to her left shoulder, left elbow, head, and neck on or about December 9,

2005, during the course of and arising out of her employment with Ozark Community

Home.”  He indicated that she was seeking all manner of additional benefits.

However, he specified that no hearing was being requested at that time.  No further

action was taken for some time.

The Second Injury Fund, which accepted joinder to the claim on January 7,

2008, moved on March 29, 2010 to have it dismissed from the action because “this

case is languishing in general files.”  Respondents No. 1 did not object, but Claimant

responded on April 27, 2010 by “request[ing] a hearing on the issue of entitlement

to additional medical care and entitlement to additional benefits.”  Prehearing

questionnaires were issued on April 28, 2010.  Claimant responded on May 21,

2010, Respondents No. 1 did so on June 2, 2010, and Respondent Second Injury

Fund did so on May 20, 2010.  A prehearing conference took place on July 12, 2010.

During the conference, Claimant’s counsel indicated no objection to the Second

Injury Fund being dismissed.  For that reason, it was dismissed from the claim.

Claimant’s counsel during the conference stated that he had lost contact with his

client.  Thus, by agreement of the parties, the file was returned to the Commission’s

general files.  Claimant on July 28, 2010 sent to the Commission copies of records

from Dr. Briggs.

Nothing further took place until November 3, 2010, when Respondents filed

the instant motion to dismiss pursuant to AWCC R. 099.13.  Therein, they asserted:
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“More than six months have passed since Claimant filed an AR-C with the

Commission.  Claimant has not sought any type of bona fide hearing before the

Workers’ Compensation Commission over the last six months.”  On November 8,

2010, I wrote Claimant’s counsel, requesting a response to the motion.  His

November 23, 2010 response states:

I have located my client and have discussed her case with her.  Ms.
Chandler wishes to pursue her workers’ compensation claim.  The
claimant requests a hearing on the issues of entitlement to reasonable
and necessary medical care and entitlement to additional benefits.

Prehearing questionnaires were issued to the parties on November 23, 2010.

Respondents filed their response on November 29, 2010, while Claimant did so on

December 10, 2010.  A prehearing conference occurred on February 14, 2011, and

by agreement, another one was scheduled for March 28, 2011.  On that date,

Claimant’s counsel stated that because of an ongoing illness, his client had not yet

returned to Dr. Briggs and was not ready to proceed to a hearing.  However,

because Respondents insisted on proceeding on their motion to dismiss, the hearing

on it was scheduled instead.

Medical Records, Etc.

The medical records of Claimant that are relevant to this proceeding are as

follows:

Claimant saw Dr. Briggs on April 1, 2009, and reported having neck pain for

the past three years, since her December 2005 fall at work.  He noted that her

January 19, 2009 cervical MRI had been “compromised in image quality,” but
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showed some spondolytic disease at C5-6 that did not appear to be severe.  While

the degree of neurological compromise was difficult to tell from the MRI, Briggs could

not detect significant compression.  He recommended a trial of home cervical

traction, and discussed medication along with surgery if symptoms do not improve.

On April 20, 2011, Dr. Briggs wrote a letter to Claimant that reads:

Your cervical spine films were read as showing no substantial disease,
just some mild arthritic change.  When I reviewed them and changed
some of the settings to see the upper thoracic spine, I question some
advanced disc change at the T1-2 level.  It is an option to do a cervical
spine MRI scan with specific emphasis to look at the T1-2 level to see
if there is anything treatable there.  Short of that, no surgical disease
is suspected.

The notes of Claimant’s counsel dated March 28, 2011 reflects that Claimant

was to see Briggs on April 6, 2011 and that because it was necessary to discover

if additional treatment of the shoulder was needed and whether her neck condition

was causally connected to the 2005 work-related fall, counsel sent the doctor a letter

requesting the above information.  A message in the notes, apparently addressed

to counsel, reads:

She had to cancel two appointments due to illness.  I have not sent a
“To Whom” since he has no updated information on her and cannot
make a statement on the causation of her neck problems.  We need
file to be returned to general files so that the client can see Dr. Briggs
and we can follow up for him on the issue of causation and her need
for neck surgery.

III.  DISCUSSION

As stated above, Respondents have moved for dismissal of this claim under

AWCC R. 099.13.  In support of their motion, Respondents argued that no bona fide
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hearing request had been made in the six months preceding the filing of the Form

AR-C.  This presumably alludes to the standard set forth in Ark. Code Ann. § 11-9-

702(d) (Repl. 2002), which states:

If within six (6) months after the filing of a claim for additional
compensation, no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, if
necessary, be dismissed without prejudice to the refiling of the claim
within limitation periods specified in subsection (b) of this section.

But this provision has not been cited by Respondents, so it will not be addressed.

Cf. Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full

Commission Opinion filed February 23, 2006)(improper for administrative law judge

to address issue not raised at hearing), rev’d on other grounds, No. CA06-398 (Dec.

6, 2006)(unpublished).

On the other hand, Rule13 reads:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a

witness’ credibility and how much weight to accord to that person’s testimony are

solely up to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37

S.W.3d 649 (2001).  The Commission must sort through conflicting evidence and
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determine the true facts.  Id.  In so doing, the Commission is not required to believe

the testimony of the claimant or any other witness, but may accept and translate into

findings of fact only those portions of the testimony that it deems worthy of belief.

Id.

The evidence before me shows that after December 23, 2008, when her

current counsel sent a letter on her behalf to the Commission seeking additional

benefits, Claimant took no further action in pursuit of her claim for a lengthy period.

The characterization of the Second Injury Fund in its March 29, 2010 motion to

dismiss was accurate:  the claim was “languishing in general files.”  The reason why

the claim was not potentially subject to dismissal at that point was that only dismissal

of the Second Injury Fund, and not the claim itself, was sought then.  As recounted

above, Claimant’s April 27, 2010 response to the Fund’s motion was to request a

hearing on the issues of her entitlement to additional medical care and other

benefits.  But during the July 12, 2010 prehearing conference, Claimant’s counsel

stated that he had lost contact with his client.  For that reason, the file was returned

to the Commission’s general files.  In response to the instant motion to dismiss,

counsel on November 23, 2010 stated that he had located his client, that she still

wanted to pursue her claim, and that she was requesting a hearing on her

entitlement to additional benefits.  It is noteworthy that this reflects a period of at

least four months that Claimant would not respond to her counsel–not two months

as she testified at the hearing.  Prehearing conferences took place on February 14

and March 28, 2011.  During the latter, Claimant’s counsel represented that his
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client was not ready to proceed to a hearing because she had yet to return to Dr.

Briggs.  At that point, it had been just short of two years since she had last seen

Briggs.  Her explanation that illness had caused her not to go back to the doctor

earlier simply does not explain a gap of this length.  Moreover, the decision on

March 28, 2011 to yet again decline to proceed toward a hearing when a visit to

Briggs was only nine days away–on April 6, 2011, per the evidence–does not make

sense; the doctor on April 20, 2011 reported his findings, and they are in evidence.

Simply put, if Claimant had the means to go to Dr. Briggs on April 6, 2011, she

certainly could have gone to him much earlier.  As of the April 26, 2011 dismissal

hearing, her claim for additional benefits had been pending for two years and four

months–and no hearing on its merits had ever been set.  A review of the evidence

shows that this delay was not reasonable.  Therefore, I find that Respondents have

proven that Claimant has failed to prosecute her claim, and that dismissal of this

claim is warranted under Rule 13.

That leaves the question of whether the dismissal should be with or without

prejudice.  The Commission possesses the authority to dismiss claims with

prejudice.  Loosey v. Osmose Wood Preserving Co., 23 Ark. App. 137, 744 S.W.2d

402 (1988).  This includes claims dismissed under Rule 13.  Johnson, 55 Ark. App.

83, 929 S.W.2d 730.  In Abo v. Kawneer Co., 2005 AWCC 226, Claim No. F404774

(Full Commission Opinion filed November 15, 2005), the Commission wrote:  “In

numerous past decisions, this Commission and the Appellate Courts have expressed

a preference for dismissals without prejudice.”  (emphasis added)(citing Professional
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Adjustment Bureau v. Strong, 75 Ark. 249, 629 S.W.2d 284 (1982)).  Based upon

the foregoing, this claim should be and is hereby dismissed without prejudice.

Respondents have asserted in the alternative that Claimant should be

assessed costs and fees in connection with the April 26, 2011 hearing.  However,

in light of the above finding, this is moot and will not be addressed.
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CONCLUSION

Based on the findings of fact and conclusions of law set forth above,

Respondents’ motion to dismiss is hereby granted, and this claim is hereby

dismissed without prejudice.

IT IS SO ORDERED.

___________________________
Hon. O. Milton Fine II
Administrative Law Judge


