
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F610486

CHRISTOPHER A. CARDEN, EMPLOYEE CLAIMANT

JETT SEAL, INC., EMPLOYER RESPONDENT

UNION STANDARD INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED OCTOBER 13, 2011

Hearing before Chief Administrative Law Judge David Greenbaum on October 10,
2011 in Little Rock, Pulaski County, Arkansas.

Claimant appeared pro se.

Respondents represented by Mr. William C. Frye, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on October 10, 2011 to determine whether this

claim should be dismissed for want of prosecution pursuant to Ark. Code Ann. §11-

9-702 and Commission Rule 099.13.

This claim has an extremely lengthy and complicated procedural history.  In

addition, this claim has been the subject of a prior hearing.  More recently, a

prehearing conference was conducted on July 6, 2011, and a prehearing order was

filed on said date.  

It is undisputed that the employer/employee/carrier relationship existed at all

relevant times, including June 30, 2006; that the claimant sustained a compensable

electrical shock injury on said date; that respondents paid various medical and
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indemnity benefits through on or about January 6, 2007, at which point respondents

terminated all benefits; that a prior hearing was conducted on August 13, 2007, and

an Opinion was filed on September 25, 2007, which is now a final decision and the

law of the case.

In the Opinion filed September 25, 2007, it was found, inter alia, that

respondents were responsible for various unpaid and/or un-reimbursed medicals,

and, further that respondents were responsible for continued reasonably necessary

medication as maintenance care for the claimant’s admitted injury.  It was further

determined that the claimant’s healing period had previously ended, and that the

claimant was not entitled to additional temporary total disability.  Again, no appeal

was taken from either party to the decision.  A procedural history of the claim

reflects that the claimant’s former attorney of record petitioned and was permitted

to withdraw as attorney of record on May 18, 2009.  Thereafter, the claimant

retained the services of another attorney, who requested a hearing for additional

benefits on July 29, 2009.  

A prehearing order was filed on September 24, 2009, scheduling the claim

for a full hearing on October 12, 2009.  The issue at the hearing concerned

claimant’s entitlement to outstanding and continued medical treatment.  Prior to the

scheduled hearing, the claimant’s attorney advised that a hearing was premature;

that claimant needed to obtain additional medical evidence, as well as explore other

options; and, accordingly, the hearing was cancelled and the claim returned to the
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Commission’s general files.  Thereafter, the claimant’s second attorney filed a

motion to withdraw and an order was filed on December 2, 2010, permitting same.

No further action was taken by either party until respondents filed a motion to

dismiss on May 1, 2011, to which the claimant objected.  Accordingly, respondents

request was denied, based upon the claimant’s pro se request for another hearing.

Although prehearing questionnaires were sent to both parties on May 26, 2011, the

claimant failed and/or refused to respond to the questionnaire.  At the July 6, 2011

conference, the claimant maintained that he did not receive the prehearing

questionnaire, while acknowledging that he received notice of the prehearing

conference.  During the conference, respondents pointed out that it had not

received any medical records and reports, which the claimant might be relying upon

at any hearing.  The claimant was advised to immediately submit a copy of all

medical records, medical reports, and bills that he intended to rely upon at any

scheduled hearing to prove his claim.  Another prehearing questionnaire was sent

to the claimant with instructions that the questionnaire be answered prior to August

10, 2011, which was the date established for another prehearing conference.

Because the claimant failed to comply with the July 6, 2011 prehearing order, a

letter was sent on August 8, 2011, cancelling the August 10, 2011 conference.  The

claimant was granted an additional 15 days to file responses to the prehearing

questionnaire and file the medical related to the claim, with instructions that failure

to comply would result in the claim being returned to general files.  On August 24,
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2011, the claim was returned to the Commission’s general files.  

Next, respondents renewed its motion to dismiss the claim for lack of

prosecution, at which time the claim was reassigned to this administrative law

judge.  A letter dated August 31, 2011, was sent to the claimant from the

Commission,  requesting that he respond to the motion and comply with the July 6,

2011 prehearing order, and that failure to comply might result in the dismissal of his

claim.  No response was received.  Accordingly, a notice of hearing was sent on

September 21, 2011, scheduling the claim for a hearing on October 10, 2011.  The

subject of the hearing was limited to respondent’s motion to dismiss the claim.

Immediately prior to the hearing, the claimant submitted responses to the

prehearing questionnaire; however, again the claimant did not file any medical

reports.  At the hearing, the respondents renewed its motion to dismiss the claim.

Once again, the claimant objected, maintaining that respondent’s attempt to dismiss

his claim was an outrageous action.  The claimant asserted that he had diligently

attempted to obtain medical records to address his need for additional medical

treatment, without success to date.  The claimant requested additional time to

obtain the medical evidence necessary to go forward.  During the hearing, the

claimant contended that respondents had paid for a portion of his maintenance

care, specifically prescription medications until recently, which in my opinion would

make respondents motion to dismiss the claim inappropriate.  The claimant offered

an explanation for his inability to obtain the medical evidence.  Respondents
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requested that a deadline be established on the claimant’s time to pursue his claim.

In view of the foregoing, I hereby make the following findings of fact and

conclusions in accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The claimant sustained a compensable injury arising out of and during the

course of his employment with Jet Seal, Inc. on June 30, 2006.

3. The claimant has requested a hearing for additional benefits related to his

admitted June 30, 2006 injury.  

4. Because the claimant wishes to pursue his claims, the provisions of A.C.A.

§11-9-702 and Commission Rule 099.13 do not apply.

5. Respondents motion to dismiss should be denied.

DISCUSSION

A hearing was conducted in this claim to determine whether or not the claim

should be dismissed for failure to prosecute pursuant to Dillard v. Benton County

Sheriff’s Office 86 Ark. App. 379, S.W.36 (2004). 

Rather than conduct a further analysis of the record in this cause, suffice it

to say that the claimant appeared at the hearing and objected to the dismissal of his

claim.  I find that neither Commission Rule 009.13 nor Ark. Code Ann. §11-9-702

apply to this claim because both of these authorities require “lack of prosecution”
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as a prerequisite to the dismissal of the claim.  Clearly, the claimant has at all times

expressed an interest in pursuing his claim, but states that he has been unable to

obtain the medical evidence necessary to go forward.  Further, I fell compelled to

point out that the claimant maintained that until recently, respondents had continued

to pay a portion of his medical expenses, specifically maintenance care, and that

a dismissal without prejudice would give the claimant another full year from the date

of last payment of medical expenses to file a claim for additional benefits.  Because

the claimant wishes to prosecute his claim, a dismissal is not appropriate.  See,

Hooker v. E.C. Rowlett Construction Co., et al, A.W.C.C.  F012906, Full

Commission Opinion filed September 8, 2005.  During the hearing claimant was

admonished that his failure to pursue the claim and file appropriate prehearing

responses and medical reports would result in the dismissal of the claim for lack of

prosecution.  Respondents attorney was encouraged to communicate with his client

to determine whether it had continued to pay for continued medical, and if answered

affirmatively, why prior maintenance treatment had  been terminated.  Respondents

may renew its motion after ninety (90) days if the claimant fails and/or refuses to

pursue his claim.  As always, the parties are encouraged to communicated in an

effort to amicably resolve their differences if at all possible.  In view of the

foregoing, respondents motion to dismiss is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.
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DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


