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STATEMENT OF THE CASE

On April 13, 2011, the above-captioned claim was heard in Russellville, Arkansas.

A pre-hearing conference took place on February 28, 2011.  A prehearing order entered

that same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following four, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on November 15, 2009.
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3. Respondents deny that Claimant suffered a compensable injury at any point

in time while working for Respondent employer.

4. Claimant will be entitled to the maximum compensation rates, which were

$550.00/$413.00 for a 2009 date of injury.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Without objection, Claimant amended the first issue.  The following were litigated:

1. Whether Claimant sustained compensable injuries to her back, knees and

shoulders on November 15, 2009.

2. When did Respondents have notice of Claimant’s alleged injuries?

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to temporary total disability benefits.

All other issues have been reserved.

Contentions

Following an amendment of the parties’ contentions, they now read:

Claimant:

1. Claimant contends that she sustained compensable injuries to her back,

knees and right shoulder on November 15, 2009 and is entitled to

reasonable and necessary medical treatment and temporary total disability

benefits.
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Respondents:

1. Respondents contend that Claimant did not suffer a compensable injury at

any time while working for Respondent employer.

2. Further, Respondents did not receive notice of any alleged injury until July

29, 2010, and should not be liable for any benefits until receipt of notice of

an alleged injury.

3. Respondents further contend that the documentary evidence does not

support objective findings of any work-related injury, major cause has not

been established and the medical records do not support entitlement to

medical treatment or indemnity benefits in this matter.

4. Finally, Respondents contend that Claimant’s physical problems were pre-

existing and that any treatment needed therefor is not causally related to a

work-related incident.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her back, knees or shoulders.

4. Because of the above finding, the remaining issues are moot and will not be

addressed.

CASE IN CHIEF

Summary of Evidence

The witnesses who testified at the hearing were Claimant; Allen Massey, Director

of Safety and Risk Management for Respondent Transco Lines, Inc. (hereinafter

“Transco”); and Robert Smith, the company’s Director of Human Resources.

In addition to the prehearing order discussed above, also admitted into evidence

in this case were Claimant’s Exhibit 1, her records from Drs. Martha Hatala, Thomas

Richey and Mark Berry, consisting of one index page and 21 numbered pages thereafter;

Claimant’s Exhibit 2, her medical examination report for commercial driver fitness

determination dated October 1, 2009, consisting of two pages; Claimant’s Exhibit 3,

Qualcomm message printouts, consisting of five numbered pages; Claimant’s Exhibit 4,

an additional Qualcomm message printout, consisting of one page; Claimant’s Exhibit 5,

the transcript of the deposition of Claimant taken November 11, 2010, consisting of 52

pages (per Commission policy, the transcript, already bound, has been retained in the

Commission’s file as opposed to being bound into the hearing transcript); Respondents’

Exhibit 1, another compilation of Claimant’s medical records, consisting of one index page

and 16 numbered pages thereafter; and Respondents’ Exhibit 2, non-medical records

including Claimant’s wage records, her Form AR-N, the First Report of Injury, her
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application for Social Security disability benefits, her correspondence to the Commission

dated May 28, 2010, and her Form AR-C, consisting of one index page and 19 numbered

pages thereafter.

Testimony-Hearing

Jan Campbell.  Under questioning from me (due to her pro se status), Claimant

testified that she is 57 years old, and has been a truck driver since 2002.  She began

working for Respondent Transco in November 2003 as an over-the-road driver.  Her routes

were irregular, and ranged across the continental United States.  At the time she was

allegedly injured, on November 15, 2009, she was working for the company as a solo

driver.

She testified that about 10:00 to 11:00 that day, she stopped at the Southeastern

Freight Lines terminal in Irving, Texas to pick up a pre-loaded trailer that was on the lot

there.  After hooking up her tractor to the trailer and connecting all of the lines, she walked

around the rig and performed a visual inspection.  While doing this, she noticed that the

left trailer door was not latched at the top.  After she opened the right door, which is to be

opened first and shut second, she opened the left door.  At that point, a loosely rolled

sheet of plastic bubble wrap–about ten feet in length, six feet in diameter and weighing

around 40 pounds–that apparently was leaning against that door, came sliding out.  She

described the roll as being about one foot off the floor and pressing lengthwise against the

door.  Claimant stated that she tried to use her right hand to push the plastic back inside

the trailer, but was unable to do so because something was pushing against the roll.  She

described standing there in this awkward position, with both arms extended up, one hand
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holding the door and the other holding the plastic–which was about the height of her face.

Claimant is 5'8", and the bottom of these doors were chest-height to her.  She next opened

the left door wider and tried to use both hands to push the roll back inside, without

success. Claimant stated that she spotted a Southeastern driver and asked him for help.

However, he did not come to render aid for about 20 to 25 minutes.  In the meantime, she

remained in this position.  Once the driver returned, he helped her by holding the left door

while she went inside and lifted the plastic away from the entrance.

Claimant’s testimony was that right after this occurred, she typed a message to

Transco on their Qualcomm satellite system, stating that she had been injured.  The

message, contained in Claimant’s Exhibit 3, reads:  “TOP OF THE DOOR WAS NOT

CLOSED AND WHEN I OPENED IT TO CLOSE THE DOOR FREIGHT FELL OUT ON

ME.”  “Steven” at the dispatch desk at Transco responded, “can you get it back in the

[trailer]?”  Claimant again stated, “THE FREIGHT FELL OUT ON ME.”  Steven replied, “put

everything back an[d] seal it up.”  In her testimony, Claimant admitted that she did not

communicate “at that time” that she was injured.

After getting the plastic back inside the trailer, according to Claimant, she was

“shaky . . . hurt all over . . . [and] was exhausted.”  Her lower back was hurting, “spasming,”

and she felt pain and “a tremendous amount of pressure” in her knees.  She assumes that

the incident caused her knee problems because her trouble with them began after this.

She continued her run to Houston that date–which she estimates took five to six

hours.  There, she delivered the trailer, hooked onto an empty one, and they went to sleep.

When she awoke the next morning, she was hurting but ascribed it to strained muscles.
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She noticed swelling in her lower back, and flexing her knees when pushing the pedals

hurt them.  Claimant took the trailer to be loaded, and then went on a trip of 500 to 700

miles in length.

She did not seek treatment for her symptoms until the end of 2009 because her

personal doctor was not available when she went home for Thanksgiving.  The only

physicians she has seen have been those of her own choosing:  Dr. Berry, who diagnosed

her condition, and Dr. Hatala, her chiropractor.  She has been going to Hatala since

January 2006 for help in relaxing the muscles in her neck and upper back.  Claimant

denied having any knee or back problems before the plastic roll incident.

Asked when she first informed Transco that she had been injured on November 15,

2009, Claimant responded:

I–I informed them in –April 7, 2010, when I turned in my truck . . . I told them
I had a lot of pain.  And they asked me what was going on and I started to
tell them–we were on a short time frame because I had to catch the bus for
home, but I–when I started telling them about it, I was basically interrupted
and told [by Massey] . . . that if I filed a claim it would be denied.

She stated that she was attempting to inform them not only about the incident at issue, but

also an unrelated incident in September 2007 when she was walking around her truck,

performing an inspection, when she stepped in a hole, fell, and hit her knee against a

sprinkler head.  At the time this alleged conversation with Massey took place, she had

come to Transco’s offices in Russellville for the purpose of turning in her keys.  She

planned to resign, she stated, because “I just couldn’t do it anymore.”  Until this point, she

had kept her regular work schedule.  But her back and knees hurt all of the time.  Instead
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of quitting, however, she went on leave under the Family Medical Leave Act (“FMLA”).

She never returned to work there.

Claimant admitted that she did not tell anyone in the April 2010 meeting about the

plastic roll incident.  She stated that her position was that she had already reported it–via

Qualcomm on the date it allegedly occurred.  But she admitted that those communications

do not mention an injury.

Notwithstanding her testimony that she has no pre-existing knee problems, she

stated that when her left knee hit the sprinkler head, it only bothered her for awhile

thereafter.  About eight months after this, she tripped over a curb in Georgia and her left

knee struck a limb point.  Claimant never sought treatment for either of these injuries.  She

denied having any problems with her right knee before November 2009.  Claimant first

testified that she never filed a claim in connection with the sprinkler head injury; later,

however, she stated that she did file a claim but dismissed it.  She stated that while she

was “wrong,” she considered an injury to the back of her left leg from that incident to be

part of her problem.  In addition, she admitted that this earlier incident caused her “[s]mall

problems” in the same area of her back she is asserting was hurt in November 2009–but

they were not severe enough to keep her from working.

Under questioning from Respondents, Claimant stated that she is also having

shoulder and arm problems as a result of the plastic roll incident.  Her right arm still

becomes numb.

On May 11, 2010, she called Massey and asked if any part-time work was available

for her at Transco.  He replied in the negative.  She informed him that her condition had
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not improved, and asked for a form.  Massey mailed her a Form AR-N.  While she

maintained that Transco did not tell her how to file a workers’ compensation claim, she

admitted that she knew that any work-related injury should be reported to the company.

It was her position that the Qualcomm messages accomplished this.  She admitted that the

Form AR-N she received was blank, but she was unsure if she could include two separate

incidents on it.

In her Social Security disability application, she listed an injury dated December 30,

2009.  Claimant related that she was again on the lot in Irving when she “caught [her] toe

and fell.”  She stated that she “went right on hands and knees.”  The alleged November

15, 2009 incident is not included in the application.  She could not explain why she stated

on this form that she had a claim pending before the Alabama Workers’ Compensation

Commission.

In a letter to the Commission dated May 28, 2010, she took issue with Respondents’

denial of her claim and stated that the problems with her knees and back would be the

result of repetitive movement.  She admitted that the letter makes no mention of the

incident at issue.  Claimant has no intention of filing any claim in connection with the

repetitive movement.

When questioned further by me, Claimant was asked when she realized she had

injured herself holding up the plastic roll.  She responded:

It was after I had left Transco.  I was searching my mind–I–I–just couldn’t
accept that falling on a sprinkler head was going to do the kind of damage
and–that was causing me the pain I was feeling.  And I kept thinking in my
mind, “There has to be something else.  There has to be something else.”
And then I remembered the incident at Southeastern in November and
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I–even then I couldn’t accept it in my mind.  I said, “That–that couldn’t have
been it.”  But it was after that point that I had the pain in my back, my knees
were just disintegrating.

It was after November 2009 that the driving bothered her knees and back.  She never filed

a claim regarding this, or the December 2009 fall, and does not intend to do so.  While she

stated that the latter “was just a simple fall, she added that “it definitely didn’t help the

knees and the back.”

She still has an active CDL, but she feels she can no longer drive.  Claimant would

have to take another test in order to drive commercially at this time.  She was able to drive

from Boaz, Alabama to the hearing in “[o]ne long day.”

Allen Massey.  Called by Respondents, Massey testified that he is Transco’s

Director of Safety and Risk Management.  He has been so employed for over four years.

Transco employees are supposed to report work-related injuries to the Safety Department,

and he is the contact.  Had a driver reported on Qualcomm that he or she had been

injured, that would have been passed on to Massey, and he would have contacted the

driver.  Had Claimant done this, this process would have taken place.  She would have

been given workers’ compensation paperwork to fill out.

Massey testified that he was present when Claimant came to the office on April 7,

2010.  She stated that she was hurting and could no longer drive a truck.  However, she

did not mention being injured.  When asked if he interrupted her on that date and kept her

from reporting an injury, or told her that a claim would be denied, he responded:  “Not to

my knowledge, no.”  He did not believe that he prevented her from filing a claim.  Massey



Campbell - Claim No. G006439 11

stated that he did not find out that Claimant was asserting a November 2009 injury until

after she left Transco.

Under questioning from me, Massey testified that he could not recall who was

present when he visited with Claimant on April 7, 2010, but did not believe that Smith was

there.  Later, he admitted that it was possible that Smith and Will Carter could have been

there.  Massey was the one who sent her the Form AR-N, and he did so as a result of the

telephone conversation the two of them had.  While he stated that he would have included

on the First Report of Injury or Illness whatever she had told him, he admitted that he had

no independent recollection of the conversation.

It was Massey’s testimony that Claimant resigned on April 7, 2010.  He stated that

the Transco employee who handles FMLA thought she was on workers’ compensation; but

when it was determined that she had resigned prior to filing a claim, her FMLA status was

ended.

Robert Smith.  Called by Respondents, Smith testified that he is Director of Human

Resources at Transco, and has been with the company for 12 years.  He was present

when Claimant resigned on April 7, 2010.  Smith stated that Claimant did not mention

having an injury, but merely stated that she was quitting, was done driving, and was going

home.  Had she mentioned a work-related injury, he would have referred her to Massey;

if it was not but qualified, he would have steered her to the Benefits Department, which

handles FMLA matters.  Smith stated that he was not present when she visited with

Massey.
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Under questioning by me, Smith testified that while Claimant and he visited alone,

Carter “poked his head in, but he didn’t engage in any conversation or–or any of that.”

Claimant resigned that day.  To his knowledge, she was not on FMLA after that date.  He

did not recall discussing FMLA with her, or that she told him of having back and knee pain.

Jan Campbell.  At Claimant’s request, she was recalled to the witness stand.  She

testified that on April 7, 2010, she went into Smith’s office, and Smith, Massey and Carter

were present.  Smith asked her what was wrong, and she replied that her knees and back

were hurting and she could not take the pain anymore.  According to Campbell, she made

the statement, “I remember falling” and Massey interrupted with the remark, “If you file a

claim, it’ll be denied.”  The “falling” referred to the September 2007 incident, not the one

at issue.  Smith informed her that FMLA was available, told her to contact Deana

Robinson, the Benefits Administrator.  She did so later, and Robinson sent her the

requisite paperwork.  Claimant stated that she was required to fill out reports on this every

two weeks, but did not do so because she had become “persona non grata” at Transco.

Testimony-Deposition

Jan Campbell.  As stated above, Claimant was deposed on November 11, 2010,

and the transcript thereof was admitted into evidence as Claimant’s Exhibit 5.  She testified

along the lines of her hearing testimony, except in the following respects:

As to the incident at issue, she estimated that the plastic roll weighed around 50

pounds.  Thereafter, she had problems with her right shoulder becoming numb.  Her left

shoulder was unaffected.
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With regard to her 2007 injury involving the sprinkler head, she testified that it

continued to bother her for about a year after the incident, and she never underwent

treatment for it.  She has diagnosed herself as having carpal tunnel syndrome; her

symptoms began two to three years ago.  Her left knee is the worse of the two.

She estimated that she has paid approximately $1,000.00 for chiropractic treatment

related to her injuries.  Claimant stated that she owes about $2,700.00 for MRIs, and

$556.00 to the physician who read them.  Hatala was the one who sent her for the MRIs.

Exhibits-Medical

Claimant’s medical records, contained in Claimant’s Exhibits 1-2 and

Respondents’ Exhibit 1, reflect the following:

Pre-incident.  When Claimant first went to Dr. Hatala on January 25, 2006, she told

Hatala that she had been having neck and upper back problems since December 1, 2005.

In Claimant’s October 1, 2009 medical examination report for commercial driver fitness,

she did not disclose, and her examination did not reflect, any issues concerning her back,

shoulders or knees.

Post-incident.  On December 28, 2009, Claimant presented to Dr. Hatala with low

back and bilateral knee pain that had an onset of November 15, 2009.  She related that

on this date, she had to “support freight overhead for approximately 15-20 minutes”

because the freight had not been loaded into a trailer correctly.  Claimant stated that she

had pain in her lumbar spine, with pain radiating into her left hip and leg and her bilateral

knees.
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In an FMLA questionnaire signed by Hatala on April 28, 2010, she states that the

onset of Claimant’s problems was September 2007, and that she had experienced a

“recent flare-up” in April 2010.  Dr. Hatala wrote that Claimant is a candidate for knee

replacement, and that her condition will not change short of this step.  She added that

Claimant is unable to work because of her knee condition.

On August 30, 2010, she underwent MRIs of her cervical and lumbar spines and her

bilateral knees.  The cervical spine results showed some straightening of the normal

curvature, indicating muscle spasm.  There were mild degenerative changes as well.  The

lumbar spine MRI showed only mild degenerative changes.  The MRIs of each knee

reflected a small effusion, along with edema and swelling anterior to the patellar tendon.

There were mild degenerative changes to the medial and lateral menisci.
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Exhibits-Nonmedical

Claimant’s Exhibits 3-4.  These exhibits contain the Qualcomm messages quoted

above.

Claimant’s Exhibit 5.  This is the transcript of Claimant’s deposition discussed

supra.

Respondents’ Exhibit 2.  This exhibit includes the following:

In a Form AR-N Claimant signed on May 11, 2010 in connection with another claim,

she stated that she hurt her left knee and leg in September 2007 when she stepped into

a depression in the grass, causing her to twist and fall down, where she struck her left

knee on a sprinkler head.  This was also related in a First Report of Injury or Illness filed

on May 12, 2010.

In her Social Security disability application, Claimant listed problems with her knees,

back, neck, wrists and right hand.

In a letter to the Commission dated May 28, 2010 concerning Respondents’

controversion of her claim concerning her alleged 2007 injury, Claimant wrote:

I do not accept denial of my claim.  The date of September 1, 2007 that you
have named as the time of injury is not a beginning point and is irrelevant in
this case.  While the two falls certainly did not help, they are not time
specific injuries that resulted in absence from work requiring medical care.
I continued to work on a full time basis.

It was not until April 2, 2010 that I could no longer drive due to constant pain.
That is when I notified my employer of the situation.

The condition of my knees and back are a result of repetitive movement, the
constant depression of clutch, brake and accelerator pedals in addition to
climbing up into and down out of the truck, and out of the back of trailers.  I
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also have carpal tunnel in my wrists which leaves part of my right hand
numb.

In a Form AR-C signed by Claimant on July 23, 2010, she stated that on November

15, 2009, she suffered “damage to shoulders, back, knees, while trying to support freight

sliding out of trailer[.]”

ADJUDICATION

A. Compensability

Claimant has alleged that she suffered compensable back, bilateral shoulder and

bilateral knee injuries on November 15, 2009 when she attempted to keep freight from

falling out of a trailer.  Respondents dispute that she sustained any compensable injury.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having greater



Campbell - Claim No. G006439 17

weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___ (citing Smith

v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Neck.  As part of her medical records exhibit, Claimant has included an August 30,

2010 cervical MRI report that reflects that she had some straightening of the normal

curvature, indicating muscle spasm.  But neither side has made the compensability of

Claimant’s neck condition an issue here–and I shall not address it sua sponte.  See

Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full Commission

Opinion filed February 23, 2006)(improper for administrative law judge to address issue not

raised at hearing), rev’d on other grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).

Shoulders.  Claimant in her Form AR-C asserted that she sustained compensable

injuries to both shoulders.  But in her contentions and testimony, she admitted that only her

right one was hurt.  Regardless, her medical records are devoid of any objective findings

concerning either shoulder.  This portion of her claim must thus fail at the outset.

Back.  Similarly, Claimant cannot show that she suffered a compensable injury to her

back.  Her August 30, 2010 lumbar MRI showed only “minimal degenerative changes”–it

and the balance of her records show no objective findings of a back injury.
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Knees.  I note that the MRI of each knee reflects a “small effusion,” along with edema

and swelling anterior to the patellar tendon.  Effusion in the knee can constitute an objective

finding.  See Greer v. Ozark Opportunities, 2009 AWCC 124, Claim No. F704899 (Full

Commission Opinion filed July 8, 2009); Pickens v. Health Resources of Ark., Inc., 2007

AWCC 152, Claim Nos. F601983 & F306687 (Full Commission Opinion filed December 7,

2007).  Edema (see Harvey v. SR of Ark., 2004 AWCC 107, Claim No. E908494 (Full

Commission Opinion filed June 17, 2004)) and swelling (see Ellis v. J.D. & Billy Hines

Trucking, Inc., 104 Ark. App. 118, 289 S.W.3d 497 (2008)) can be objective findings as

well.

Her knee MRIs also had degenerative findings.  Under the Arkansas Workers’

Compensation Act, the employer takes the employee as the employer finds her, and

employment circumstances that aggravate pre-existing conditions are compensable.

Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing

infirmity does not disqualify a claim if the employment aggravated, accelerated, or

combined with the infirmity to produce the disability for which compensation is sought.  St.

Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  “An aggravation,

being an new injury with an independent cause, must meet the requirements for a

compensable injury.”  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);

Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).

As to whether the condition of her knees arose out of and in the course of her

employment, and was due to a specific incident and is identifiable by time and place of

occurrence, Claimant has not met her burden of proof on these elements.  She testified that
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she hurt both knees on November 15, 2009 when she stood at the back of her trailer for 20

to 25 minutes with her arms held upward in an attempt to keep freight (a large roll of plastic)

from falling out.  But Claimant did not report any problems to anyone for some time

thereafter.  On December 28, 2009–about six weeks after the alleged incident–she went

to Dr. Hatala, her chiropractor, and reported bilateral knee pain following the plastic

incident.  Hatala’s records do not reflect any objective findings of knee injury.  Her MRIs did

not take place until August 30, 2010, over nine months after the alleged incident.  During

that interim, Claimant by her own admission suffered another fall–on December 30, 2009.

She also experienced knee problems so severe that it was (along with her back) a

motivation to leave Transco.  In a letter to the Commission on May 28, 2010 in which she

challenged Respondents’ decision to controvert her claim for a September 2007 knee

injury, she wrote:  “The condition of my knees and back are a result of the repetitive

movement, the constant depression of clutch, brake and accelerator pedals in addition to

climbing up into and down out of the truck, and out of the back of trailers.”  No mention is

made of the plastic incident.  As discussed above, the alleged 2007 incident occurred when

Claimant twisted, fell and struck her left knee on a sprinkler head.  A claim arising out of

that matter was dismissed–and Claimant stated at the hearing that she does not intend to

file a claim surrounding these other incidents.  In an FMLA form, Hatala attributes

Claimant’s knee problems to that 2007 incident and to a “recent flare-up” in April 2010;

there is no citation to the alleged November 15, 2009 incident.  Even Claimant herself

admitted at the hearing that she has been unsure of the source of her knee problems.  That

testimony, quoted above, bears repeating:
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It was after I had left Transco.  I was searching my mind–I–I–just couldn’t
accept that falling on a sprinkler head was going to do the kind of damage
and–that was causing me the pain I was feeling.  And I kept thinking in my
mind, “There has to be something else.  There has to be something else.”
And then I remembered the incident at Southeastern in November and
I–even then I couldn’t accept it in my mind.  I said, “That–that couldn’t
have been it.”  But it was after that point that I had the pain in my back, my
knees were just disintegrating.

(Emphasis added)

As the evidence recounted above illustrates, I cannot tie Claimant’s knee condition

to her actions on the trailer lot in Irving, Texas on November 15, 2009 without resorting to

speculation and conjecture.  But such cannot serve as a substitute for proof.  Dena

Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  Hence, Claimant

has not proven by a preponderance of the evidence that she sustained a compensable

injury to her knees.

B. Remaining Issues

Because of the above finding, the remaining issues at bar–whether Claimant is

entitled to reasonable and necessary medical treatment and temporary total disability

benefits, and when did she provide her employer with notice of her alleged injuries–are

moot and will not be addressed.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, this claim is

hereby denied and dismissed.

IT IS SO ORDERED.
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________________________________
Hon. O. Milton Fine II
Administrative Law Judge


