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STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 8,

2010 in Springdale, Arkansas.  The deposition of Dr. Wesley K. Cox

was taken on December 17, 2010, and has been admitted by agreement,

subsequent to the hearing, as Joint Exhibit No. 1.

A pre-hearing order was entered in this case on April 13,

2010.  The pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time. Prior to the commencement of the hearing, the

claimant announced that he was withdrawing his agreement to the

stipulation on the appropriate weekly compensation rates. The

claimant further announced that he was withdrawing the issue of

compensability of his neck difficulties.  A copy of the pre-hearing

order with these amendments noted thereon was made Commission’s

Exhibit No. 1 to the hearing.



Calderon-F802233 -2-

The following stipulations were offered by the parties and are

hereby accepted:

1. On July 17, 2007, the relationship of employee-self

insured employer-TPA existed between the parties.

2. On July 17,2007, the claimant sustained a compensable

injury to her right shoulder.

3. There is no dispute at present over any benefits for the

compensable right shoulder injury.

4. Any and all benefits for an alleged compensable left

shoulder injury are controverted in their entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant’s left shoulder  difficulties

represent a compensable consequence or complication of

his compensable right shoulder injury.

2. The claimant’s entitlement to medical services for the

alleged compensable consequences. 

In regard to these issues, the claimant contends:
  
“On July l7, 2007 an officer was checking
bags. When the claimant walked by her she
grabbed his backpack and pulled him back
injuring his right and left shoulder.”
 

In regard to these issues, respondent contends:

“Respondent denies that the security guard
grabbed claimant’s backpack or pulled him in
any manner. There was no physical contact
between claimant and the guard. When the
security guard asked to see claimant’s bag, as
he turned around, his bag slipped off his
right shoulder and the security guard tried to
attach the bottom of the bag.
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Respondent denies that claimant sustained a
compensable injury to his left shoulder.”

 DISCUSSION

I. COMPENSABILITY OF THE CLAIMANT’S LEFT SHOULDER DIFFICULTIES

In the pre-hearing order, the issue of compensability of the

claimant’s left shoulder difficulties is described as whether these

difficulties represent a “compensable consequence or complication”

of the claimant’s admittedly compensable right shoulder injury.

However, in the claimant’s  pre-hearing questionnaire, the claimant

contended that his left shoulder difficulties were the result of a

direct injury to this portion of his body that was also sustained

in the specific employment-related incident of July 17, 2007.  It

was only at the pre-hearing conference that the claimant’s attorney

raised the contention that the claimant’s left shoulder

difficulties were a compensable consequence or complication of the

admittedly compensable right shoulder injury of July 17, 2007,

rather than simply an additional injury produced by this same

employment-related accident. However, it would appear from the

claimant’s testimony at the hearing, that he is still of the

opinion that his left shoulder difficulties are the result of a

direct injury sustained in the July 17, 2007 accident.

To limit the current Opinion solely to the question of whether

the claimant’s left shoulder difficulties represent a compensable

consequence or complication of the claimant’s initial compensable

right shoulder injury would be a disservice to all parties

concerned, as it could lead to an unnecessary multiplicity of

hearings. Both parties appear to have presented all of the evidence
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available for addressing both of the potential bases for

compensability of the claimant’s left shoulder difficulties.

Therefore, both of these potential bases will be addressed in this

Opinion. Regardless of the basis, the burden rests upon the

claimant to prove by a preponderance of the evidence all of the

statutory elements required by the Act to establish that his left

shoulder difficulties are compensable.

There is one set of statutory requirements, which must be met

in order for the claimant’s left shoulder difficulties to be

compensable, under either of the theories raised in this case. This

set of statutory requirements are found in Ark. Code Ann. §11-9-

102(4)(D). Under this subsection, the claimant must prove by

medical evidence, the actual existence of the physical injury or

damage that is alleged to be compensable.  Further, the claimant

must prove, by the greater weight of the credible evidence, that

the actual existence of this physical injury or damage is supported

by “objective findings”, as that term is defined by Ark. Code Ann.

§11-9-102(16)(A)(i).  

In the present claim, the medical evidence presented is

sufficient to prove the actual existence of physical injury or

damage to the claimant’s left shoulder.  This physical injury or

damage is in the form of a left shoulder impingement, degenerative

joint disease of the acromioclavicular joint of the claimant’s left

shoulder, and a partial thickness tear of the supraspinatus tendon

of the left shoulder rotator cuff.  Further, the evidence presented

proves that the actual existence of these physical injuries or
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damage is supported by “objective findings”, which are the  visual

observations of the internal structures of the claimant’s left

shoulder that were made by Dr. Wesley Cox during the arthroscopic

surgery on November 12, 2010.  Thus, the claimant has satisfied the

statutory requirements for “compensability” of his left shoulder

difficulties that are contained in Ark. Code Ann. §11-9-102(4)(D).

In order for the claimant’s left shoulder difficulties to

constitute an additional compensable injury that occurred in the

specific employment-related incident or accident of July 17, 2007,

the claimant must prove by a preponderance of the evidence the

existence of a direct causal relationship between this specific

employment-related incident and the medically established and

objectively documented physical injuries or damage to his left

shoulder.  However, he need not prove the existence of this causal

relationship to an absolute certainty.  It is only necessary that

he prove that the existence of this relationship is likely or

probable. Further, it is not necessary that the claimant prove that

this specific employment-related incident was the sole or even

“major cause” of the overall physical injury or damage that was

ultimately observed.  He need only show that it played some causal

role in producing or contributing to the overall physical injury or

damage ultimately observed.  

In the present case, the only direct evidence that the

claimant has presented to prove this necessary causal relationship

is his own testimony. Although the testimony of a party is never

considered uncontradicted, this does not mean that it can be
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arbitrarily disregarded. If such testimony is credible, it may be

sufficient, in and of itself, to prove any fact it is legally

competent to address.

The claimant testified that in the specific incident of July

17, 2007, his left shoulder was also “jerked”, but not as bad as

his right.  The claimant testified that the day following this

incident he reported this trauma to his left shoulder and resulting

symptoms with his left shoulder to the plant nurse. It was his

testimony that he told her that he was experiencing pain or

discomfort in both of his shoulders, immediately following this

incident. The claimant testified that, on every one of his visits

to Dr. Cooper, he again reported complaints of pain and discomfort

in his left shoulder, as well as his right.  It was his testimony

that on each of his visits to Dr. Sites, he complained of pain and

discomfort in his left shoulder, as well as his right.  The

claimant testified that these left shoulder difficulties continued

to worsen, over time, and that he was having more pain in his left

shoulder now, than he did immediately following the employment-

related incident (apparently, despite the recent corrective

surgery).  

However, the testimony by the claimant, describing the

mechanics of the July 17, 2007 incident and the existence of a

close temporal relationship between this incident and the onset of

his left shoulder difficulties, is contradicted by and inconsistent

with all of the other evidence presented. This evidence includes

the testimony of the respondent’s witnesses (Adriana Pena and
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Cheryl Bryan) and all of the documentary evidence (both medical and

non-medical).    

Ms. Pena testified that, in July of 2007, she was employed in

the respondent’s safety department.  It was her further testimony

that she was fluent in both English and Spanish and also acted as

an interpreter for Spanish speaking employees of the respondent, in

company matters.  She stated that she had completed the form AR-N

(Respondent’s Exhibit No. 2) on July 18, 2007. It was her further

testimony that all the information that she wrote on this form was

based upon statements made to her by the claimant, in Spanish.  She

testified  that, after she had completed the form, she read the

entire form back to the claimant, in Spanish, after which the

claimant signed and dated the form.  She testified that,  at no

time during the completion of this form, did the claimant mention

any injury to or difficulties or complaints with his left shoulder.

Ms. Pena also stated that she accompanied the claimant on one of

his visits to Dr. Cooper.  It was her testimony that,  during this

visit, the claimant did not mention any pain or complaints

involving his left shoulder to either Dr. Cooper or any of his

nurses, either in Spanish or English.

Cheryl Bryan testified that, on July 17, 2007, she was working

as a security guard for Securitas Security and was assigned to the

Berry Street Tyson Foods plant.  It was her testimony that, on that

date, she observed the claimant attempting to exit the plant gate.

She stated that she asked to see the bag or backpack that the

claimant was carrying on his right shoulder.  She testified that
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she did not, at any time, physically grab or jerk either the

claimant or his bag.

Ms. Bryan’s testimony is  corroborated by a witness statement

from a David Gray, another employee of Secuitas Security that was

present during the incident on July 17, 2007 (Respondent’s Exhibit

No. 3).  In his statement, Mr. Gray related that Ms. Bryan did not

grab or pull on the claimant’s bag or backpack or in any way jerk

the claimant around on July 17, 2007.  Mr. Gray also indicated that

the claimant was carrying this bag or backpack on only one

shoulder.  

Another witness statement was apparently taken by the

respondent from a co-employee of the claimant, Anna Cubas

(Claimant’s Exhibit No. 2).  In this statement, Ms. Cubas indicated

that on July 17, 2007, she was walking behind the claimant and saw

the security guard pull the claimant’s backpack, turning him to the

right.  Ms. Cubas further described the area involved in this

accident as involving only the right shoulder area or side.  

The medical evidence shows that the claimant was initially

seen by Dr. Craig Cooper, for medical evaluation and treatment of

his complaints from the July 17, 2007 employment-related incident.

Dr. Cooper evaluated and treated the claimant on July 19, 2007,

July 26, 2007, and August 9, 2007.  At all of these three visits,

the claimant complaints were recorded as pain and difficulties with

his right shoulder and the right side of the base or nape of his

neck. None of the reports of these visits noted any complaints

involving the claimant’s left shoulder or left upper extremity.
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Curiously, the report of July 26, 2007 did note that the claimant

reported that he had been assigned a limited or light duty job

which required him to stand sideways and turn over pieces of

chicken using only his left arm.  However, Dr. Cooper further noted

that the claimant only complained that this limited or light duty

job made his right arm hurt worse.  The clinical examinations

performed by Dr. Cooper, during these visits, also failed to note

the observation of any deficits or abnormalities involving the

claimant’s left shoulder or arm.  

The first mention, in the medical evidence, of any left

shoulder complaints is found in a report by Dr. Terry Sites, dated

August 16, 2007.  This would have been approximately one month

following the claimant’s employment-related incident.  In his

report, Dr. Sites recorded:

“He has lesser but similar degrees of pain on
the left side, but those did not commence
until a week or two after his injury, and I am
unsure how this is related.” (Emphasis mine)

During his clinical examination, Dr. Sites noted no detectable

abnormalities involving the claimant’s left shoulder. After his

August 16, 2007 report, Dr. Sites continued to treat the claimant

for complaints involving his right shoulder and neck, but recorded

no further mention of any complaints involving the claimant’s left

shoulder, until his report of March 3, 2008, over six months later.

  Curiously, in a physical therapy report of August 21, 2007,

the physical therapist recorded the following history of the cause

of the claimant’s neck and right shoulder complaints:
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“Patient states injury resulted from grabbing
a potential thief by the collar, and the thief
jumped forward jerking his shoulder and neck.”

This report also noted that the claimant’s regular work duties were

as a “security guard”.    

In his report of March 3, 2008, Dr. Sites noted that the

claimant was “still” having pain in his operated right shoulder and

“is now starting to have some in his left shoulder as well”. He

further observed that the claimant had exhibited hypersensitivity

in physical therapy and appeared to have a low motivation for work

activities.  In this report, Dr. Sites indicated a willingness to

evaluate and treat the claimant’s left shoulder complaints, but

would only do so under workers’ compensation, if the respondent

authorized such treatment. No authorization was given and

apparently no treatment was provided.  However, Dr. Sites continued

to allow the claimant to perform left-handed work only.

The claimant was again seen by Dr. Sites, on April 14, 2008,

June 9, 2008, and August 4, 2008. During this period, there is

again no mention of any difficulties with the claimant’s left

shoulder.  The claimant continued to be released by Dr. Sites for

left-handed work only.

On August 19, 2008, the claimant was evaluated by Dr.

Christopher Arnold, another orthopaedic surgeon.  In his report of

that date, Dr. Arnold recorded a history of a right shoulder injury

on July 17, 2007, when the claimant was walking by the guard gate,

and the guard grabbed him to check his backpack and pulled his

right shoulder.  There is no mention by Dr. Arnold in this report
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of any history of an injury to the claimant’s left shoulder in the

incident on July 17, 2007, or any mention made by the claimant of

any complaints with his left shoulder.  Further, Dr. Arnold

apparently noted no deficits or abnormalities involving the

claimant’s left shoulder during his clinical examination.

The claimant continued to see Dr. Arnold through January 29,

2009, without any report of complaints involving his left shoulder.

During this period, Dr. Arnold performed several clinical

examinations. During these subsequent evaluations, there is no

record of the observation of any abnormalities involving the

claimant’s left shoulder, even though the clinical examinations

clearly show that comparisons were made by Dr. Arnold between the

function abilities of both of the claimant’s shoulders.

On March 13, 2009 and May 8, 2009, the claimant was seen by

Dr. Lawrence Schemel. Apparently, Dr. Schemel was the claimant’s

family physician.  On the March 13, 2009 visit, the claimant was

complaining of chest discomfort and pressure with activity, and

reported that these symptoms had been present “for two weeks”.  The

claimant also reported that it hurt to take a deep breath. Dr.

Schemel also noted that the claimant gave a history that this

discomfort was apparent when he moved his arms and that he used his

arms a lot at work. On his clinical examination, Dr. Schemel noted

some tenderness around the left acromium and a mildly positive

impingement sign that involved the claimant’s left shoulder.  He

diagnosed the claimant’s difficulties as bursitis of the shoulder,

gastritis, and possible GERD.  On May 8, 2009, Dr. Schemel noted
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that the claimant was only complaining of heartburn and pain in the

stomach area, which he diagnosed as gastritis.  At that time, there

was no mention of any left shoulder complaints or any observed left

shoulder abnormalities.  

On April 23, 2009 and July 30, 2009, the claimant was again

seen by Dr. Arnold for complaints with his right shoulder.

However, again, no left shoulder complaints or abnormalities were

noted by Dr. Arnold, in either his patient’s history or his

clinical examination.

The claimant was referred by Dr. Arnold to Dr. Wesley Cox, an

associate of Dr. Arnold and also an orthopaedic surgeon.  Dr. Cox

evaluated and treated the claimant for right shoulder and neck

complaints, on August 17, 2009, September 16, 2009, October 7,

2009, November 2, 2009, November 12, 2009, November 23, 2009,

December 21, 2009, and February 1, 2010.  Throughout this period of

time, Dr. Cox recorded no complaints or difficulties involving the

claimant’s left shoulder. Nor, did Dr. Cox note any abnormalities

involving the claimant’s left shoulder, on his various clinical

examinations.  

The first mention, in the medical reports of Dr. Cox, of any

complaints involving the claimant’s left shoulder appears in an

April 5, 2010 notation by Dr. Cox.  In his deposition, Dr. Cox

testified that this was the first documentation, in his records, of

any left shoulder complaints by the claimant. In this report, Dr.

Cox stated that the claimant reported that his right shoulder was

feeling “good”, but that his neck was now bothering him a lot and
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that his left shoulder was “hurting him a little bit too”.

Curiously, on his physical examination, Dr. Cox did not note any

abnormalities involving the claimant’s left shoulder.  

After consideration of all the evidence presented, I do not

find the claimant’s description of the specific employment-related

incident of July 17, 2007, as given in his testimony, to be

credible.  Further, I do not find that the claimant’s testimony

that his left shoulder difficulties occurred contemporaneous with

or immediately after the specific employment-related incident of

July 17, 2007 to be credible.  The greater weight of the credible

evidence shows that the specific employment-related incident of

July 17, 2007, did not produce any trauma that would have

reasonably and logically produced any physical injury or damage to

the claimant’s left shoulder. In fact, the greater weight of the

credible evidence shows that the July 17, 2007  employment-related

incident caused no trauma to the claimant’s left shoulder. Finally,

the greater weight of the credible evidence shows that there was no

reasonably close temporal relationship between the July 17, 2007

employment-related incident and the onset of any difficulties with

the claimant’s left shoulder.  Thus, I find the claimant has failed

to prove any direct causal relationship between the specific

employment-related incident of July 17, 2007, and any physical

injury or damage to his left shoulder.

In order for the claimant’s left shoulder difficulties to

constitute a compensable consequence or complication of his

admittedly compensable right shoulder injury, the claimant must
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prove by a preponderance of the evidence that his left shoulder

difficulties were related to and a result of his admittedly

compensable right shoulder injury. In this case, the claimant’s

argument is that his compensable right shoulder injury prevented

him from using his right shoulder and arm.  This limitation, in

turn required increased use of his left shoulder and arm,

particularly in performing his subsequent employment duties.

Finally,  this increased use of his left shoulder and arm produced

cumulative stress and trauma to the left shoulder, which was the

direct cause of physical injury or bodily damage to this portion of

his body and resulting left shoulder difficulties.

The claimant testified that he began working for the

respondent in May of 2003. For the first three years, he worked in

the packaging department, where he placed chicken in the boxes, put

a lid on the filled boxes, and pushed the boxes on down the line.

Sometime in 2006, he changed positions and was assigned to stacking

boxes of chicken on pallets. He describes these bones as weighing

between 10 and 45 pounds onto pallets. He would also carry bundles

of bags to be used in the machines that packaged the chicken. The

claimant testified that he continued in this position until July

17, 2007. He also testified that he had no difficulties performing

these jobs, particularly with either of his shoulders.

The claimant testified that by the time he saw Dr. Sites,

which would have been on August 16, 2007, he had been assigned to

a light duty position working only with his left hand. He

subsequently testified that he had been doing this light duty
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position “since January of 2008 to date”. He described this job as

separating or pulling apart pieces of chicken.  He stated that,

initially, he pulled apart frozen pieces of chicken and that this

job caused “it” to hurt.  It was his testimony that he reported

this fact to his supervisor and that he was given a hammer to break

the frozen chicken apart. He then testified that he was reassigned

to separating hot pieces of chicken with his left hand and that he

had been performing this job for approximately eight months. The

claimant was still performing this job, at the time of the hearing.

Curiously, the claimant did not expressly testify that any of these

employment duties caused any difficulties with his left shoulder.

The medical evidence shows that Dr. Cooper initially released

the claimant to light duty on July l9, 2007, with no lifting in

excess of 20 pounds and no repetitive bending or lifting.  However,

Dr. Cooper did not restrict the claimant solely to one-handed work.

However, in his report of July 26, 2007, Dr. Cooper recorded

that the claimant’s current employment position required him to

stand sideways and turn over pieces of chicken using only his left

arm. Curiously, Dr. Cooper noted that the claimant reported that

this job somehow made his right arm complaints “worse”, but made no

mention of left shoulder or arm complaints.  In this report, Dr.

Cooper noted that the claimant’s current job actually involved

turning over one to two oz.  pieces of chicken, but did not require

him to remain in an unusual position and that this job could be

performed by using either hand. Dr. Cooper continued the claimant’s

restrictions of no lifting in excess of 20 pounds and no repetitive
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lifting.  Again, no mention was made, in this report, of the

claimant being restricted to only the use of his left arm.

In his office notation of August 9, 2007, Dr. Cooper noted

that the claimant was complaining of increased discomfort in his

right shoulder with “shaking hands” and stated that the claimant

used this motion to pull the chicken breasts apart, in his current

light duty position.  This would imply that the claimant was, in

fact, using both hands. It would appear from this report, that this

was the visit in which Adriana Pena acted as interpreter for the

claimant. Dr. Cooper further noted that the claimant was “satisfied

with his very light job duties”. In an addendum to this report, Dr.

Cooper noted that he was subsequently contacted by the respondent’s

nursing staff and advised that, after the claimant returned to

work, he complained about staying in one job and wanted to be

rotated between various jobs.  Apparently, Dr. Cooper had no

objection to such action, as long as the positions were all within

the claimant’s restrictions of no lifting over 20 pounds and no

repetitive lifting.

In his report of August 16, 2007, Dr. Sites noted that the

claimant was complaining of similar, but lesser degree of pain, in

his left shoulder. This is the first mention in the medical record

of any left shoulder complaints. Dr. Sites also noted that the

claimant’s current position involved separating pieces of chicken.

However, there is no mention in this report of any connection

between the claimant’s complaints of left shoulder pain and his

current light duty position. Dr. Sites set no specific restrictions
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on the claimant’s employment activities and appears to have allowed

the claimant to continue in his current position. 

 In his report of September 20, 2007, Dr. Sites notes no

complaints with the claimant’s left shoulder.  At that time, Dr.

Sites continued to allow the claimant to continue performing his

limited or light duty position.

In his report of October 15, 2007, Dr. Sites recorded that the

claimant continued to complain of some right shoulder difficulties,

but noted the claimant felt that he was ready to return to his

regular full duty position of lifting boxes on and off pallets.

Again, no mention was made of any left shoulder complaints. In this

report, Dr. Sites stated that the claimant “feels” he is ready to

return to his previous employment duties.  Dr. Sites concurred and

released the claimant to return to regular duty.

In his report of November 19, 2007, Dr. Sites stated that the

claimant “has been doing his regular work duties”, but was

continuing to experience pain in his right shoulder and at the nape

of his neck.  No mention was made of any left shoulder complaints.

However, Dr. Sites allowed the claimant to continue work performing

his regular employment duties and without any restrictions.

In his office notation of December 13, 2007, Dr. Sites again

noted that the claimant was complaining of right shoulder

difficulties and recommended various conservative treatment

modalities. However, there was no mention of any left shoulder

complaints.  Dr. Sites again permitted the claimant to continue his

regular work duties with no restrictions.
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On January 30, 2008, Dr. Sites performed arthroscopic surgery

on the claimant’s right shoulder.  In his operative note, Dr. Sites

stated that the claimant would be restricted to “single arm duties”

using his left arm, for approximately six months. A release form

was given to the claimant by Dr. Sites. This form noted that the

claimant was released to return to work, effective February 4,

2008, at left-handed duty only.  However, in a subsequent report,

dated February 7, 2008, Dr. Sites stated that the claimant was not

released to return to work in this single arm position until

February 11, 2008. 

In his clinic note of March 3, 2008 and his narrative report

of March 10, 2008, Dr. Sites recorded that the claimant was “now

starting to have some pain in his left shoulder, as well as his

right”.  However, Dr. Sites’ clinical examination revealed no

particular abnormalities involving his left shoulder. There is also

no mention of the claimant’s employment activities in any way

affecting his left shoulder complaints.  In fact,  Dr. Sites

continued to restrict the claimant to limited or light duty, using

only his left upper extremity.  

On April 14, 2008, Dr. Sites noted continued right shoulder

pain, but made no mention of any difficulties with the claimant’s

left arm or shoulder, Dr. Sites continued to restrict the

claimant’s employment to “single arm duties”. 

On June 9, 2008, Dr. Sites again saw the claimant.  In his

report of that date, Dr. Sites noted continuing, but improving,

complaints with the claimant’s right shoulder. There is no mention
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of any difficulties involving the claimant’s left shoulder.  Dr.

Sites continued to restrict the claimant to his current one-handed

employment position.

On August 4, 2008, Dr. Sites again evaluated the claimant. At

that time, Dr. Sites recorded that the claimant reported his right

shoulder “was not any better”.  Again, no mention was made of any

left shoulder complaints. Dr. Sites further stated that the

claimant’s work status was to remain “unchanged”.  

Some two weeks later, on August 19, 2008, Dr. Arnold initially

evaluated the claimant. At that time, he noted symptoms involving

the claimant’s right shoulder.  However, he recorded no complaints

with the claimant’s left shoulder and noted no abnormalities

involving the claimant’s left shoulder on his physical examination.

Curiously, Dr. Arnold observed that the claimant was “currently

working full duty” and placed no restrictions or limitations on the

claimant’s employment activities.

On September 15, 2008, the claimant was taken off work

entirely by Dr. R. J. Mills.  Dr. Mills appears to have been

treating the claimant for a hernia, which required surgical repair.

Dr. Mills further indicated that the claimant would be off work

entirely for two weeks following the scheduled hernia surgery, on

September 19, 2008.

On October 29, 2008, the claimant again saw Dr. Arnold. Again,

Dr. Arnold noted complaints with right shoulder difficulties, but

noted no complaints involving the claimant’s left shoulder and

apparently observed no abnormalities that involved the left
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shoulder, during his clinical examination.  Dr. Arnold still placed

no restrictions on the claimant’s physical activities.  

On January 29, 2009, the claimant was again seen by Dr.

Arnold. In his report of that date, Dr. Arnold noted no complaints

that involved the claimant’s left shoulder and noted no

abnormalities on his physical examination.  Further, he again sets

no particular restrictions or limitations on the claimant’s

potential employment activities.    

On March 13, 2009, the claimant was seen Dr. Schemel, his

family physician, for chest pain. Dr. Schemel further recorded that

the claimant stated that this chest pain or discomfort was

noticeable when he moved his arms and that he moved his arms a lot

at work.  Curiously, Dr. Schemel did not record that the claimant

specifically reported any shoulder pain. However, on his physical

examination, Dr. Schemel observed left shoulder tenderness and a

mild positive impingement sign that involved the left shoulder.

Dr. Schemel diagnosed these findings as bursitis.  However, he

placed no physical limitations or restrictions on the claimant’s

use of either of his shoulders or arms. In his follow up reports of

May 8, 2009 and June 8, 2009, Dr. Schemel only noted complaints of

chest pain, which had improved, and stomach pain.  In these

reports, Dr. Schemel recorded no complaints involving the

claimant’s left shoulder and noted no abnormality in this area on

his physical examinations.

On April 23, 2009, the claimant returned to Dr. Arnold.  At

that time, only his right shoulder complaints were reported, which
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were noted to be worsening. No mention was made of any difficulties

involving the claimant’s left shoulder. During this visit, Dr.

Arnold restricted the claimant from engaging in any employment

requiring lifting, pushing, or pulling in excess of 25 pounds, or

any overhead activity.

The claimant again saw Dr. Arnold on July 30, 2009.  During

this visit, Dr. Arnold noted no complaints involving the claimant’s

left shoulder and noted no abnormalities with this portion of the

claimant’s body, during his clinical examination. Dr. Arnold

continued the claimant on light duty work, with his previous

restrictions of no lifting, pushing, or pulling in excess of 25

pounds and no overhead work.

On August 17, 2009, the claimant was seen by Dr. Cox. During

this initial evaluation, no mention was made of any complaints

involving the claimant’s left shoulder and no abnormalities with

this portion of the claimant’s body were reported during the

claimant’s clinical examination. No specific limitations or

restrictions on the claimant’s potential employment activities were

imposed by Dr. Cox, at that time.  

On September 16, 2009, the claimant was again seen by Dr. Cox.

At that time, no mention was again made of any complaints involving

the claimant’s left shoulder and no abnormalities with this portion

of the claimant’s body was noted on Dr. Cox’s clinical examination.

Again, Dr. Cox set no specific restrictions or limitations on the

claimant’s potential employment activities.
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On October 7, 2009, the claimant returned to Dr. Cox.  At that

time, no mention was made of any complaints involving his left

shoulder and no abnormalities of this shoulder were noted by Dr.

Cox on his clinical examination. At that time, Dr. Cox still set no

specific restrictions or limitations on the claimant’s potential

employment activities.  

The claimant was next seen by Dr. Cox on November 2, 2009. In

his report of that date, there is still no mention of any

complaints involving the claimant’s left shoulder or any observed

abnormalities of this portion of the claimant’s body. Again, at

that time, no specific restrictions or limitations were imposed on

the claimant’s potential employment activities.

A second corrective surgery was performed on the claimant’s

right shoulder, by Dr. Cox, on November 12, 2009.  In his previous

report of October 7, 2009, Dr. Cox had stated that he would

“expect” the claimant to be off work entirely for six weeks

following this surgery.  It would appear that the claimant was in

fact off work entirely for his compensable right shoulder

difficulties from at least the date of his surgery, on November 12,

2009 through December 21, 2009.

In a notation by Dr. Cox, dated December 21, 2009, he released

the claimant to return to work. In this notation he placed no

restriction on the claimant’s movement of his right shoulder, but

restricted him from lifting, pushing, or pulling, any weights in

excess of a “coffee cup” with his right upper extremity.  In a

subsequent fax, dated December 23, 2009, Dr. Cox stated that the
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claimant advised him that his work position, “if he returns to

work”, would not follow the restrictions that had previously been

given by Dr. Cox. This report further stated that the claimant

could only return to work, if he did not use his right arm.  It

then stated that the previous restrictions in the December 21, 2009

note were written for the claimant’s “home only”.

The claimant was seen for follow up of his right shoulder

difficulties, by Dr. Cox, on February 1, 2010. At that time, Dr.

Cox noted no mention of any complaints involving the claimant’s

left shoulder.  He did restrict the claimant from any lifting,

pulling, or pushing anything in excess of two pounds, and no

repetitive work above shoulder level. Presumably these restrictions

were for the claimant’s work activities and not for “home only”. 

On April 5, 2010, the claimant was again seen by Dr. Cox.  At

that time, the claimant apparently reported that his right shoulder

now felt “good”, but reported that his neck was bothering him “a

lot” and his left shoulder was “hurting him a little bit too”.

According to  Dr. Cox, the claimant indicated that the left

shoulder pain was in the trapezial area. According to Dr. Cox’s

deposition, this was the first mention to him or his staff by the

claimant of any left shoulder complaints. On his physical

examination, Dr. Cox noted no specific abnormalities that involved

the claimant’s left shoulder.  Dr. Cox also stated that the

claimant indicated that it was the claimant’s belief that the pain

in his left shoulder was radiating from his neck. No restrictions

or limitations were placed in the claimant’s use of his left
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shoulder and, presumably,  his previous restrictions on the use of

his right arm were continued.  

Dr. Cox again saw the claimant on May 17, 2010. At that time,

he recorded complaints of neck pain, left shoulder pain, and mild

right shoulder pain.  On his physical examination, Dr. Cox noted

only diffuse, generalized pain that involved the left shoulder, but

indicated that a “formal full physical examination” of the left

shoulder was not carried out (apparently because it had not been

authorized by the respondent).  However, Dr. Cox went on to note

that the claimant was neurologically intact in both upper

extremities. In this report, Dr. Cox further stated that the

claimant was released to full duty, without any restrictions, in

regard to the use of his right arm and shoulder.

In a narrative report to claimant’s attorney, dated June 28,

2010, Dr. Cox stated that he had “multiple nurse intake forms”,

wherein the claimant had reported that his left shoulder was

bothering him, but that actual formal physical examinations,

assessments, or plans of treatment for the claimant’s left shoulder

were never carried out, because he had never been authorized to

treat the claimant for left shoulder difficulties.  However, in his

deposition, Dr. Cox admitted that these “multiple nurse intake

forms” (wherein the claimant complained of difficulties with his

left shoulder) were, in fact, only the intake forms for the April

5, 2010 and May 17, 2010 visits.  In this report, Dr. Cox went on

to state:

“It is common for patients to have overuse
collateral to an injured extremity whether the
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patient undergoes operation or not. I think
that it is in the realm of possibility,
certainly that this left arm has overuse. He
also, as you understand, has a lot of cervical
spine complaints as well.  This can cause
shoulder pain as well as anything else.”   

Following this narrative report, the claimant sought and

received treatment from Dr. Cox for his left shoulder complaints,

under the policy of group insurance that had through the

respondent. His initial visit for his left shoulder difficulties

was on July 14, 2010. In his report of that date, Dr. Cox stated:

“I have been treating him for workman’s
compensation for his right shoulder. He has
complained of left shoulder pain all along. It
was not approved as involvement in his
workman’s comp claim and therefore, I am
seeing him for his left shoulder today through
his private insurance.”  (Emphasis mine)

Dr. Cox’s statement that the claimant had complained with his left

shoulder “all along” would appear to be somewhat of an

exaggeration.  He subsequently conceded in his deposition that the

first mention of any left shoulder difficulties to him or his staff

did not occur until April 5, 2010, when Dr. Cox had seen and

treated the claimant numerous times for his right shoulder

complaints since August 17, 2009.  In this report, Dr. Cox recorded

that the claimant further related two episodes of “blacking out”,

which the claimant attributed to looking down at the line where he

worked that was “going by so fast”. He further recorded that the

claimant reported another incident where the claimant “could not

really use his left arm” and which the claimant described as “dead

arm syndrome”.   Dr. Cox noted that the claimant further reported
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that this episode lasted approximately a week, but that he was now

moving his arm normally and not having any other problems.

Curiously, Dr. Cox did not record any report by the claimant that

his left shoulder difficulties were in any way affected by his job

duties or any use of his left arm.  On his physical examination,

Dr. Cox noted:

“...left shoulder reveals forward elevation of
100. Abduction is 160. ADER is negative. AC
joint is markedly positive.  Rotator cuff
testing is +/-. Labral is +/-.”

Dr. Cox offered the claimant treatment in the form of an AC joint

injection, which the claimant refused.  Dr. Cox also recommended an

MRI of the left shoulder and scheduled the claimant for follow up,

after this test had been performed.

The recommended MRI was performed on the claimant’s left

shoulder on July 20, 2010. This MRI was interpreted as showing

acromioclavicular joint degenerative changes, subchondral cystic

changes within the lesser tuberosity, and a bone island in the

glenoid.  

On August 2, 2010, the claimant returned to Dr. Cox.  On this

visit, the claimant complained that his left shoulder pain

continued “to be real bothersome”.  On his physical examination,

Dr. Cox noted that the claimant’s AC joint was markedly tender and

that his shoulder pain was diffuse throughout the entire shoulder

joint, but mostly over the superior aspect. On his review of the

MRI, Dr. Cox opined that it showed “a lot of inflammation and

degenerative changes”.  Dr. Cox diagnosed the claimant’s left
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shoulder difficulties as AC joint degenerative joint disease.  He

offered the claimant an injection, which the claimant again

refused.  However, at that time, the claimant expressly asked for

“surgical intervention”, which Dr. Cox apparently felt to be

premature.  

On August 16, 2010, Dr. Cox again saw the claimant for

“continued left shoulder pain and dysfunction”. Dr. Cox also noted

that the claimant “had decided that he wants to have surgery” and

considered “himself to have failed non operative treatment

options”.  Further, Dr. Cox noted that the claimant reported his

right shoulder as having become painful and stated that “as his

left shoulder had been increasingly bothersome, he has been using

his right shoulder more”.  In his  physical examination of the

claimant’s right shoulder, Dr. Cox noted no objective findings, but

only tenderness, loss of “stamina”, and “give away signs” (a non-

organic or psychosomatic finding).  Physical examination of the

claimant’s left shoulder also revealed a lack of objective

findings, except for a “prominent distal clavicle”.  The claimant’s

subjective left shoulder findings consisted of a “markedly tender”

AC joint, a positive “cross body testing”, a positive “O’Brien’s”,

and a mildly positive “biceps provocative test”.  On this visit,

Dr. Cox acquiesced in the claimant’s request for arthroscopic

surgery on his left shoulder.  In this report, Dr. Cox stated:

“Once his left shoulder is taken care of and
unloaded a little bit, it may help with his
right shoulder. Certainly all of these
problems are feeding one another. His cervical
spine has not helped the situation either.”
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Dr. Cox’s final report consists of hand written responses on

a letter, dated October 25, 2010, which was sent to Dr. Cox by the

claimant’s attorney. In this report, the claimant’s attorney had

inquired if Dr. Cox believed, within a reasonable degree of medical

certainty, that the claimant’s left shoulder problems had arisen

“in the majority” from the overuse of the claimant’s left shoulder

while the claimant was recovering from his right shoulder injury.

Dr. Cox responded:

“I cannot say ‘in the majority’ with medical
certainty because I never examined the left
(shoulder) before the right (shoulder) was
injured.” 

In response to an inquiry by the claimant’s attorney as to whether

Dr. Cox believed that the need for treatment of the claimant’s left

shoulder was more than 50 percent “due to the overuse of the

shoulder”, Dr. Cox responded:

“Likely so, cannot be certain, but probably.”

In his deposition, Dr. Cox stated that it was within “the

realm of possibility” that the claimant’s left shoulder complaints

were due to the overuse from his right shoulder being injured and

indicated that the presence of the subchondral cystic changes and

rotator cuff impingement could be signs of “overuse syndrome”. Dr.

Cox defined “overuse syndrome” as occurring anytime a joint was

used more than it had previously been.  Dr. Cox apparently felt

that the “bone island” in the glenoid was merely a normal variant

and an incidental finding, which was likely “unrelated to

anything”. Dr. Cox also stated in his deposition that the

degenerative joint disease of the claimant’s left shoulder,
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including the cystic changes and the rotator cuff impingement could

also have occurred without any injury to his right shoulder and

that he could not say within a reasonable degree of medical

certainty that the increased use of the claimant’s left shoulder

was more than 50 percent of the claimant’s need for medical

treatment for his left shoulder.

 In his deposition, Dr. Cox further indicated that he had

performed the arthroscopic on the claimant’s left shoulder on

November 12, 2010, and, at that time, had found evidence of left

shoulder impingement, left shoulder AC joint degenerative joint

disease, and a partial thickness rotator cuff tear of the

supraspinatus tendon. In regard to these conditions, Dr. Cox stated

in his deposition:

“I really have no idea of the cause of these
findings. These (findings) can be seen in a
variety of circumstances, it is hard for me to
say with any degree of medical certainty what
specifically caused all this.”

Dr. Cox went on in his deposition to state that it would be

reasonable for an extended period of one arm work to cause the left

shoulder damage that was ultimately observed and that he had seen

similar problems from repetitive use occupations. However, Dr. Cox

also acknowledged in his deposition that had seen the same problems

in people with no history of excessive activity of the left

shoulder. Finally, Dr. Cox stated in his deposition that, due to

the claimant’s young age, it was his opinion that the claimant’s AC

joint arthritis would be more likely than not related to some form

of activity, either at work or at home.  
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After consideration of all the evidence presented, I find that

the claimant has failed to prove by the greater weight of the

credible evidence that his left shoulder difficulties represent a

“compensable consequence” of his admittedly compensable right

shoulder injury.  It is simply my opinion that the greater weight

of the credible evidence fails to show the likely existence of the

necessary connection between the claimant’s compensable right

shoulder injury and his left shoulder difficulties.

The greater weight of the credible evidence reveals that the

claimant’s left shoulder difficulties have periodically appeared,

without regard to any particular incident or activity, since at

least August 16, 2007. The greater weight of the evidence further

shows that, prior to July 14, 2010, they would seemingly resolve

with little or no treatment. These difficulties seem to have only

required extensive treatment when the claimant was nearing release,

from his compensable right shoulder injury. 

When the claimant’s left shoulder complaints would appear,

there is no indication in the claimant’s testimony, or the medical

evidence, that they were affected by the claimant’s employment-

related activities or for that matter, any activity. In his

testimony at the hearing, the claimant in no way attributed his

left shoulder difficulties to any of his employment activities for

the respondent but attributed these complaints to the incident of

July 17 2007.  In fact, he specifically testified that he had no

difficulties with his left shoulder, while performing his

employment activities that involved the lifting and stacking of
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boxes on pallets, which would have caused the most movement and

stress on his left shoulder joint.  The claimant also gave no

indication to his various physicians that his left shoulder

difficulties began or were increased in any way by his subsequent

employment activities until August 16, 2010. The medical records

all show that, whenever the claimant would periodically report his

difficulties with his left shoulder, he would never give a history

that his difficulties began, worsened, or were in any way affected

by his employment activities, until August 16, 2010. The medical

evidence further shows that even when the claimant would

periodically report difficulties with his left shoulder, no

restrictions or limitations were ever placed on the use of his left

arm.  Curiously, even when the claimant initially reported left

shoulder difficulties to Dr. Cox, there were no restrictions or

limitations placed upon the claimant’s use of his left upper

extremity.

There is no dispute that, after the claimant’s compensable

right shoulder injury on July 17, 2007, he was limited in the use

of his right arm. There is also no doubt that, for at least a

portion of this time, he performed his employment duties for the

respondent with only his left arm. However, the evidence fails to

establish that these limitations required him to use his left arm

in performance in a manner that required unusual or unaccustomed

stress , exertion, or movement of his left shoulder joint. There is

also no evidence that the claimant’s compensable right shoulder

injury required him to “overuse” his left shoulder or use his left
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shoulder more than he had prior to his compensable right shoulder

injury, particularly in regard to his employment activities.

It must be noted that, prior to his compensable injury, the

claimant’s job required him to constantly lift and manipulate 10 to

45 pound boxes of chicken with both arms. After his compensable

injury, the claimant’s employment position only required him to

separate one to two oz. pieces of chicken breasts, at times with

either both hands and at times with only his left hand. It would

not seem that this latter position would actually be less stressful

on the claimant’s left shoulder and would not result in any more

use or movement of his left shoulder joint.

Dr. Cox’s opinion on the existence of a causal connection

between the claimant’s compensable right shoulder injury and his

left shoulder difficulties is clearly based upon an assumption that

the restrictions and limitations from the claimant’s compensable

right shoulder injury caused him to move or use his left shoulder,

particularly at work, more than he did prior to the right shoulder

injury. This assumption is simply not supported by the greater

weight of the credible evidence presented.  I would also note that

the various opinions expressed by Dr. Cox on the existence of a

causal connection between the claimant’s compensable right shoulder

injury and his left shoulder difficulties are somewhat inconsistent

and contradictory. These statements are also seemingly inconsistent

with Dr. Cox’s actions. When Dr. Cox was first advised by the

claimant of his left shoulder difficulties, he appears to have made

no attempt to place any restrictions on the claimant’s use of his
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left shoulder or even the use of his left arm. In fact, at no point

in any of Dr. Cox’s subsequent medical records were such

restrictions or limitations imposed. I simply do not find his

opinion to be sufficient to prove the necessary connection between

the claimant’s compensable right shoulder injury and his left

shoulder complaints.

Therefore, I find that the claimant has failed to prove by the

greater weight of the credible evidence that his left shoulder

difficulties represent a “compensable consequence” of his

admittedly compensable right shoulder injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, including July 17, 2007, the

relationship of employee-self insured employer-carrier

existed between the parties.

3. On July 17, 2007, the claimant sustained a compensable

injury to his right shoulder

4. There is no dispute, at the present time, over any

benefits attributable to the claimant’s compensable right

shoulder injury.

5. The claimant has failed to prove by the greater weight of

the credible evidence that his left shoulder difficulties

represent a compensable consequence or complication of

his compensable right shoulder injury. Specifically, the

claimant has failed to prove by the greater weight of the
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credible evidence the existence of any connection between

his compensable right shoulder injury and his left

shoulder difficulties.

6. The claimant has also failed to prove by the greater

weight of the credible evidence that his left shoulder

difficulties represent an additional compensable injury

sustained in the employment-related incident of July

17,2007.  Specifically, the claimant has failed to prove

by the greater weight of the credible evidence the

existence of a causal relationship between this

employment-related incident and his left shoulder

difficulties.

7. The respondent has denied that the claimant’s left

shoulder difficulties are compensable.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss any claim for benefits

attributable to the claimant’s left shoulder difficulties.

The respondent remains liable for any appropriate benefits,

provided by the Act, for his admittedly compensable right shoulder

injury.

IT IS SO ORDERED.   

                              
                              MICHAEL L. ELLIG
                                  ADMINISTRATIVE LAW JUDGE
                                         


