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SHELIA CURRIER, EMPLOYEE CLAIMANT

DOLLAR GENERAL STORE,
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Hearing before Administrative Law Judge Elizabeth W. Hogan on February 23,
2011, at Monticello, Drew County, Arkansas.

Claimant represented by Mr. Kenneth A. Harper, Attorney at Law, Monticello,
Arkansas.

Respondent represented by Ms. Betty J. Hardy, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses and attorney’s fees.

At issue is whether or not the claimant’s need for medical treatment is

causally related to the compensable injury pursuant to Ark. Code Ann. § 11-9-102

and § 11-9-508 or if the claimant suffered an independent intervening cause

breaking the chain of liability pursuant to Ark. Code Ann. § 11-9-102(4)(F)(iii).

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

August 9, 2007, at which time the claimant sustained a compensable scheduled

injury at a compensation rate of $417.00/$313.00.  Medical expenses, temporary

total disability benefits, and a 37% rating to the right knee as assessed by Dr. Ken

Martin on December 14, and December 31, 2009, have been accepted.  A
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companion case to this claim is file number F800783 for a November 9, 2004, back

injury.

The claimant contends she remains symptomatic and requires additional

treatment recommended by Dr. Martin (see his reports of August 26, 2010, and

December 14, 2009).  She seeks payment of medical expenses and attorney’s fees.

The respondents contend the claimant’s present condition is an independent

intervening cause breaking the chain of liability.  Dr. Martin’s records in August,

2010, refer to a “new incident” caused when the claimant got off the couch.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant, age 49 (D.O.B. April 13, 1961) was the only witness to testify

at the hearing.  She was employed as a store manager on August 9, 2007, when

she injured her right knee.  She was fired December 10, 2008 (Tr. p. 9-10).  She is

now attending college (Tr. p. 7-8).  Ultimately, she required a total knee

replacement on May 21, 2009, by Dr. Ken Martin.

The claimant stated she remained symptomatic after surgery with popping,

cracking, swelling and a burning sensation (Tr. p. 5, 8-9).  In August, 2010, she

arose from the couch and felt a pop in her knee (Tr. p. 12-13, 15).  Dr. Martin

recommended further treatment which the carrier denied.  Her general practitioner,

Dr. David Chambers, is prescribing her medications.  She has incurred some out-of-

pocket expenses.

MEDICAL EVIDENCE

The claimant’s medical history includes arthroscopy in the early 1990's by

Dr. Hefley (see Dr. Martin’s report of November 28, 2007).
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The claimant was struck in the knee by a metal container at work in 2007

creating a direct impact and twisting injury.  Dr. Ken Rosenzweig diagnosed

significant degenerative disease of both knees and a meniscal tear with joint

effusion following an August 30, 2007, MRI scan.  A follow-up report dated October

16, 2007, shows the claimant complained of pain, a grinding sensation, locking,

popping, catching, a feeling of instability and an inability to flex her knee without

great difficulty.  Dr. Rosenzweig diagnosed “internal derangement with acute

meniscal tear on underlying degenerative disc (sic) disease.”

The claimant then came under the care of Dr. Ken Martin in November, 2007,

who performed a right knee arthroscopy on March 24, 2008.  Follow-up reports

show the claimant continued to experience pain, grinding, catching, swelling, and

weakness with activity (see reports dated May 7, 2008, June 4, 2008, November 5,

2008).  Dr. Martin prescribed Orthovisc injections and physical therapy.  In a report

dated April 8, 2009, he recommended a total knee replacement which was

performed May 21, 2009.  Follow-up reports (dated June 29, 2009, July 29, 2009,

and November 25, 2009), show the claimant remained symptomatic but Dr. Martin

felt her condition was stable as of October 7, 2009.  On December 31, 2009, Dr.

Martin assessed a 37% impairment rating with the healing period ending November

25, 2009.  He recommended yearly follow-ups and restrictions against kneeling,

squatting or crawling.  The claimant testified she last saw Dr. Martin in August,

2009, but continued to see her family physician.

A year later, on August 3, 2010, the claimant returned to Dr. Martin reporting

“increased pain and swelling” after arising from her couch one and one-half months

earlier.  Dr. Martin took x-rays of the right knee which showed no evidence of

loosening or fracture of the knee replacement.
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Dr. Martin’s report of August 26, 2010:

Ms. Currier has a total knee arthroplasty and a new incident where
she injured the knee that has the arthroplasty in place.  I felt at the
time of her examination that a bone scan was warranted to make sure
that the implant was not loose.  This did not appear to be loose
radiographically.  However, the bone scan is more sensitive to this
than x-rays.  We always obtain lab work when we obtain a bone scan
as well.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted further treatment with Dr. Martin arguing

that the claimant’s present condition is the result of an independent intervening

cause.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).

When the primary injury is shown to have arisen out of and in the course of

employment, every natural consequence that flows from the injury is compensable

unless it is the result of an independent intervening cause.  The basic test is

whether there is a causal connection between the two conditions.  Jeter v. B.R.
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McGinty Mechanical, 62 Ark. App. 53, 968 S.W.2d 53 (1998), Bearden Lumber

Company v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).

Ark. Code Ann. § 11-9-102(4)(F)(iii) provides:

Under this subdivision (4)(F), benefits shall not be payable for a
condition which results from a nonwork-related independent
intervening cause following a compensable injury which causes or
prolongs disability or a need for treatment.  A nonwork-related
independent intervening cause does not require negligence or
recklessness on the part of a claimant.

The test for determining the existence of an independent intervening cause

is discussed in Georgia-Pacific Corporation v. Carter, 62 Ark. App. 162, 969 S.W.2d

677 (1998), which was reaffirmed in Davis v. Old Dominion Freight Line, Inc., 341

Ark. 751, 20 S.W.3d 326 (2000), in light of Act 796 of 1998:

The test for determining whether a subsequent episode is a
recurrence or an aggravation is whether the subsequent episode was
a natural and probable result of the first injury or if it was precipitated
by an independent intervening cause.  Bearden Lumber Co. v. Bond,
7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there is a causal
connection between the primary and the subsequent disability, there
is no intervening cause unless the subsequent disability is triggered
by activity on the part of the claimant which is unreasonable under the
circumstances.  Guidry v. J & R Eads Construction Co., 11 Ark. App.
219, 669 S.W.2d 483 (1984).

Based on the evidence of record, I find the claimant’s activity of arising from

a seated position did not exceed any physical limitations or medical restrictions.

Therefore, the activity was not unreasonable under the circumstances and does not

constitute an independent intervening cause.  Dr. Martin had earlier recommended

yearly check-ups of the artificial knee and the x-rays and bone scan are reasonable

and necessary medical expenses to determine the status of the knee replacement.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on August 9, 2007, at which time the claimant
sustained a compensable scheduled injury at a compensation
rate of $417.00/$313.00.  Medical expenses, temporary total
disability benefits, and a 37% rating to the right knee as
assessed by Dr. Ken Martin on December 14, and December
31, 2009, have been accepted.  A companion case to this
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claim is file number F800783 for a November 9, 2004, back
injury.

2. The claimant has proven by a preponderance of the evidence
of record that her present need for medical treatment is
causally related to the compensable injury.

3. The respondents are directed to pay the claimant’s out-of-
pocket expenses within thirty days of receipt pursuant to Rule
30.

4. Dr. Martin’s recommended treatment is reasonable and
necessary in relation to the compensable injury.  The
respondents are directed to pay Dr. Martin’s expenses within
thirty days pursuant to Rule 30.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

6. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

This claim for additional medical treatment is hereby approved.

IT IS SO ORDERED.

                                                                 
ELIZABETH W. HOGAN   
Administrative Law Judge


