
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. F605768, F605769, F605771, F605772

JACQUELINE R. CURLEY, EMPLOYEE CLAIMANT

PILGRIM’S PRIDE CORPORATION, 

SELF-INSURED EMPLOYER RESPONDENT NO. 1

SEDGWICK CLAIMS MANAGEMENT 

SERVICES, INC., CARRIER/TPA RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION FILED JUNE 28, 2011

Hearing conducted before Administrative Law Judge S. Dale Douthit in

El Dorado, Union County, Arkansas.

The claimant appeared pro se.

Respondents No. 1 were represented by Honorable Michael C. Stiles,

Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by Honorable David L. Pake, Attorney at

Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 30, 2011, the above captioned claims came on for a hearing

in El Dorado, Arkansas.  A prehearing conference was conducted on

November 4, 2010, and a Prehearing Order was filed on that same date.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

At the full hearing, the parties stipulated to the following:
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1) The Arkansas Workers’ Compensation Commission has

jurisdiction of these claims.

2) The employee-employer-carrier relationship existed at all

relevant times, including on or about January 1, 2001; May 1,

2001; and March 29, 2006.  (T. p. 47, lines 10-18)

3) The parties agree that the respondent/employer has controverted

these claims in their entirety.

4) All issues related to permanency are reserved.

5) Claimant’s average weekly wage of $440.00 per week would

entitle the claimant to a temporary total disability rate of $293.00

per week and a permanent partial disability rate of $220.00 per

week.

6) The parties agreed to reserve any issues related to wrongful

termination.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained compensable gradual onset

injuries to her left hand, left arm, and left shoulder on or about

January 1, 2001.

2) Whether the claimant sustained compensable gradual onset

injuries to her right upper extremity and/or right shoulder on or

about May 1, 2001.

3) Whether claimant sustained compensable injuries to her eyes,

lungs, and stomach due to chlorine exposure on March 29, 2006.

(T. p. 47, lines 10-18)

4) Whether the claimant sustained a compensable mental injury in

the form of depression as a result of her alleged compensable

hand injuries pursuant to Ark. Code Ann. § 11-9-113.
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5) If compensability is overcome, whether the claimant is entitled to

temporary total disability benefits from March 29, 2006, to a date

yet to be determined.

6) Statute of limitations defense.

7) Notice defense.

At the full hearing, claimant contended, in summary, the following:  That

she suffered compensable injuries to her left hand and upper extremity and

shoulder doing rapid and repetitive work using a knife and picking up

packages on or about January 1, 2001.  Claimant contended she suffered

compensable injuries to her right hand and upper extremities, which included

the shoulders, elbows, wrists and fingers, doing rapid and repetitive work  on

May 1, 2001.  Claimant contends she suffered compensable injuries to her

lungs, stomach and eyes due to chlorine exposure on March 29, 2006, and

contends she sustained mental injury in the form of depression due to her

hand injuries pursuant to Ark. Code Ann. § 11-9-113.  The claimant contends

she is entitled to all associated medical treatment and temporary total

disability from March 30, 2006, to a date yet to be determined.  (T. p. 10, lines

6-22)

At the full hearing, Respondents No. 1 contended, in summary, the

following:  That the Claimant did not sustain compensable injuries while
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employed by the Respondent/Employer on or about January 1, 2001, May 1,

2001, and March 29, 2006.  That the claimant is not entitled to any benefits

related to the purported injuries alleged in each of the claims herein.  That

these claims have been controverted in their entirety by the Respondents.

That with regard to Claim F605768, date of injury January 1, 2001, that it is

barred by the statute of limitations since the Claimant did not file with the

Commission a Form AR-C until May 26, 2006.  That Claim F605769, with a

date of injury of May 1, 2001, is barred by the statute of limitations since the

Claimant did not file with the Commission a Form AR-C until May 26, 2006.

That Respondents 1 deny and controvert Claim F605771 with a date of  injury

of September 1, 2005, for the reason that this claim was never reported and

that there is no medical evidence to support the Claimant’s allegations.  That

the first notice Respondents No. 1 had of the Claimant’s alleged injuries on or

about March 29, 2006, was the Form AR-C, which was filed with the

Commission on May 26, 2006.  Therefore,  in the event Respondents No. 1

are held liable for benefits, Respondents No. 1 are not responsible for benefits

until May 26, 2006, when notice was first provided to Respondents No. 1.

Respondents 1 deny and controvert Claim F605772 with a date of injury of

March 29, 2006, based on the fact that the Claimant did not comply with the

Respondent/Employer’s company policy, that the Claimant refused to take a
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drug test, and the Claimant walked off her job voluntarily ending her

employment with the Respondent/Employer.  That the first notice

Respondents No. 1 had of the Claimant’s alleged injuries on or about

March 29, 2006, was the Form AR-C which was filed with the Commission on

May 26, 2006, and in the event Respondents No. 1 are held liable for benefits,

Respondents No. 1 are not responsible for benefits until May 26, 2006, when

notice was first provided.  That there are no objective medical findings to

support Claimant’s allegations and claims herein.  That the Claimant’s job for

the Respondent/Employer was not rapid and repetitive.  That the claimant is

no longer employed by the Respondent/Employer, and the Claimant did not

report any of her alleged injuries until after her employment ended with the

Respondents.  In the alternative, Respondents contended that if it is

determined that Claimant sustained a compensable injury, Respondents

request a set-off for all benefits paid by the Claimant’s group health carrier,

all short term disability benefits received by the Claimant, all long-term

disability benefits received by the Claimant.  Claimant never alleged gradual

injuries while employed with Respondents 1, and Claimant’s depression claim

is unrelated to her employment with Respondents No. 1.  (T. pp. 11-13, lines

1-25 & 1-11)  Respondents affirmatively raised the statute of limitations

defense and notice defense.
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Respondent No. 2 contended at the full hearing that the case is not yet

ripe for a determination on the issues and extent of disability and Second

Injury Fund liability.  Respondent No. 2 adopts all the contentions set forth by

Respondents No. 1.  Respondent No. 2 contends that Mid-State Construction

has a three hurdle test, and the first hurdle, is that there has to be a

compensable injury at the last employer, and Respondent No. 2 contends that

the claimant cannot meet the first hurdle of compensability at her last

employment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) Claim F605768, claimant’s gradual onset claim of compensability

associated with her left upper extremity and left shoulder on

January 1, 2001, is barred by the statute of limitations pursuant

to Ark. Code Ann. § 11-9-702 and/or Ark. Code Ann. § 11-9-102.
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4) Claim F605769, claimant’s gradual onset claim of compensability

associated with her right upper extremity and right shoulder on

May 1, 2001, is barred by the statute of limitations pursuant to

Ark. Code Ann. § 11-9-702 and/or Ark. Code Ann. § 11-9-102.

5) W ith regard to Claim F605772, claimant has failed to prove by

a  preponderance of the evidence that she sustained

compensable injuries to her eyes, lungs, or stomach by specific

incident on March 29, 2006.  (T. p. 47, lines 10-18)

6) W ith regard to Claim F605771, claimant has failed to prove by

a preponderance of the evidence that she sustained a mental

injury in the form of depression as a result of her alleged

compensable hand injuries pursuant to Ark. Code Ann. § 11-9-

113.

7) Since the claimant has failed to prove compensability, the other

issues outlined herein are rendered moot.

DISCUSSION

The claimant’s AR-C forms filed with the Arkansas Workers’

Compensation Commission and made a part of the record at Respondents

No. 1, Exhibit 2, pages 1 and 2, seem to allege compensable gradual onset

injuries to claimant’s left and right upper extremities and left and right

shoulders with an onset of symptoms sometime between January 1, 2001,

and May 1, 2001.  However, the claimant’s testimony was sporadic when

detailing her injuries associated with Claims F605768 and F605769.  

Q Now, again, you stated that the AR-C is correct, but do you

remember when youu were telling me in your deposition that you

couldn’t remember actually, if your right hand was the first injury?
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A Oh, yeah, because I figured they both messed up around

the same time, but I think I went for my right first.  I’m  not for

sure which one, you know, I went to the doctor for the first.

Q So you’re not sure exactly which one hurt first?

A Right.  (T. p. 38, lines 8-18)

The claimant did contend that due to the repetitive nature of her job

duties she sustained compensable left upper extremity and left shoulder

injuries by gradual onset.  (F605768)  Claimant also contended that due to the

rapid and repetitive nature of her job duties she sustained right upper

extremity and right shoulder injuries by gradual onset.  (F605769)  The

testimony revealed the claimant continued to work for Respondents No. 1

after the onset of her upper extremity symptoms in 2001  (T. p. 32, lines 1-5)

until she was terminated around March of 2006.  Claimant also testified she

received some medical treatment related to her upper extremity and shoulder;

however, it was unclear from claimant’s testimony if said medical treatment

was provided as a work related injury, or through separate health coverage,

or paid by the claimant personally.  The issue of who or how claimant’s

medical treatment for her upper extremities and shoulders were paid for or

arranged is at question.  First the parties stipulated at the full hearing that

Respondents No. 1 controverted all claims in their entirety which means no

benefits were paid.  Second, Ms. Curley on her AR-C found at Respondents
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No. 1, Exhibit 2, page 1, responded to the question “List any person or entity

(with address and phone number) which has paid any benefits under group

health, disability or loss of income policy for the injury you are reporting on

this form” the following way “self Jackie Curley, company refuse me help for

a doctor.”  Third, the claimant testified sporadically at the full hearing that

some medical was provided.

The claimant testified that on or about March 29, 2006, she was

exposed to chlorine which lead to her sustaining compensable injuries to her

eyes, lungs, and stomach.  (Claim F605772)  Claimant also alleges a

compensable mental injury due to her alleged gradual onset injuries.  (Claim

F605771)  Respondents No. 1 affirmatively raised the notice defense and

statute of limitations defense with regards to Claims F605768 and F605769.

Respondents No. 1 contended claimant could not meet her burden of proving

compensability with regard to Claims F605771 and F605772.

ADJUDICATION

Respondents No. 1 have affirmatively raised the statute of limitations

defense with regard to Claims F605768 and F605769.  The record reveals

that with regard to Claim F605768, claimant’s alleged compensable gradual

onset injuries to her left upper extremity and left shoulder, that claimant filed

the AR-C form found at Respondents No. 1, Exhibit 2, page 1.  Claimant
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alleged her left upper extremity and left shoulder problems resulted from her

repetitive work for Respondents No. 1 using a knife and picking up packages

ten hours per day.

To analyze whether the statute of limitations applies to Claim F605768,

it is important to determine whether claimant’s claim was for initial benefits or

additional benefits.  As stated above, the determination of whether the claim

is for initial benefits or additional benefits is convoluted.  On the one hand, the

parties stipulated all the claims were controverted by Respondents No. 1 in

their entirety; however, claimant seemed to testify that Respondents No. 1 did

in fact pay for some medical treatments for her upper extremities.

Additionally, claimant on her AR-C for Claim F605768 checked boxes for both

additional and initial benefits.  Therefore, I will address the statute of

limitations defense as applied to both initial and additional benefits in Claim

F605768.  

For claims originating in 2001, Ark. Code Ann. § 11-9-702 at that time

provided:  

(a)  Time For Filing.

(1)  A claim for compensation for disability on account of

an injury, other than an occupational disease and occupational

infection, shall be barred unless filed with the Workers’

Compensation Commission within two (2) years from the date of

the compensable injury.  If during the two-year period following

the filing of the claim, the claimant receives no weekly benefit
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and receives no medical treatment resulting from the alleged

injury, the claim shall be barred thereafter.

In analyzing Claim F605768, claimant’s claim for gradual onset left

upper extremity and left shoulder problems, under the statute of limitations

regarding initial benefits it is clear that the statute of limitations has run.  Ms.

Curley by her own testimony clearly testified that her left upper extremity

problems began around January 1, 2001.  (T. p. 32, lines 1-5)  The record is

also as clear when dealing with the date when claimant filed for initial benefits

by reviewing Respondents No. 1, Exhibit 2, page 1.  Said exhibit is the AR-C

filed on May 26, 2006, associated with Claim F605768 regarding the

claimant’s left upper extremity and left shoulder problems.  Respondents No.

1, Exhibit 2, shows that the claimant did not file for benefits until over five

years after the date of her onset of symptoms.  As such, I find that if the

claimant’s claim was for initial benefits the statute of limitations in fact ran on

January 1, 2003.  

In analyzing the statute of limitations defense with regard to Claim

F605768 as being barred by the statute of limitations for additional benefits,

Ark. Code Ann. § 11-9-702(4) must be addressed:

(b)  Time For Filing Additional Compensation.

(1)  In cases where any compensation,  including disability

or medical, has been paid on account of injury, a claim for

additional compensation shall be barred unless filed with the
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commission within one (1) year from the date of last payment of

compensation or two (2) years from the date of the injury,

whichever is greater.

As stated above, the record is unclear as to whether the medical

treatment, if any, provided for the claimant’s left upper extremity or left

shoulder was provided by the respondents pursuant to a work related injury.

Even if respondents did provide the claimant medical treatment for her alleged

left upper extremity or left shoulder after January 1, 2001, respondents clearly

ceased doing so in February of 2005 according to the claimant’s own

testimony.  

Q Okay.  But in this letter, again, which is dated July 28,

2010, you’re stating that in February of 2005, they denied any

kind of treatment or visits?

A Yes.  (T. p. 42, lines 7-10)

The evidence shows that even if the claimant’s testimony was 100% correct

about respondents paying for some medical treatment related to her upper

extremities, said treatment stopped in February of 2005.

Q All right.  But, again, with that letter stating February of

2005, you’re getting notice that the Respondents are not wanting

to pay for treatment, not going to pay for treatment.  It was then

that for those, be it for your left or right hand, you filed the AR-C

then in 2006, in May as we’ve talked about, about the right and

left hand injuries, correct?

A Right.
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Q So there was a year gap, at least, from the period of time

when they’re telling you no benefits, they’re not going to pay for

any benefits, and then there’s a year gap, at least, before you

filed the AR-C.  Am I understanding everything correct?

A Yes.  (T. p. 43, lines 7-20)

Based on the claimant’s own testimony and the evidence now before

the Commission it is clear that Ark. Code Ann. § 11-9-702(4)(b) bars the

claimant’s claim for additional compensation in Claim F605768 because per

the claimant’s own testimony said treatment stopped in February of 2005 and

the AR-C form found at Respondents No. 1, Exhibit 2, page 1, clearly shows

the claimant did not file for additional benefits until May of 2006.  Clearly the

claim for additional compensation was filed with the Commission more than

one year from the last payment of compensation or two years from the date

of injury.  Therefore, when analyzing the statute of limitations defense as it

applies to Claim F605768, claimant’s claim for benefits is in fact barred by the

statute of limitations under either an initial benefits analysis or an additional

benefits analysis.  Therefore, Claim F605768 must be denied and dismissed

as it is barred by the statute of limitations.

The same statute of limitations analysis applies to Claim F605769.  In

Claim F605769 the claimant alleges gradual onset injuries to her right upper

extremity and right shoulder due to repetitive work with the respondent
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employer on or about May 1, 2001.  With regard to her May 1, 2001, gradual

onset injuries to her right upper extremity and right shoulder the claimant filed

the AR-C form found at Respondents No. 1, Exhibit 2, page 2.  As outlined

above, the time for filing a claim for initial benefits regarding her alleged

May 1, 2001, right upper extremity and right shoulder injuries would have

been within two years from May 1, 2001.  Clearly, the claimant did not file a

claim for initial benefits until May 26, 2006, as evidenced by Respondents No.

1, Exhibit 2, page 2.  Again, the claimant checked boxes on the AR-C form for

both initial and additional benefits.  As outlined above in Ark. Code Ann. § 11-

9-702, the claimant will be barred for additional compensation unless she filed

the request for additional benefits within one year from the date of last

payment or two years from the date of the injury, whichever is greater.  As

outlined above, the claimant testified that she received notice in February of

2005 that Respondents No. 1 would not be paying for any medical treatment

for her upper extremities.  (T. p. 43, lines 7-20)

Again, the claimant did not file a claim for additional benefits until she

filed her AR-C on May 26, 2006, which was clearly over a year since she had

been advised in February of 2005 of no further treatment.  Claim F605769 is

identical to Claim F605768 with regard to the statute of limitations analysis.

In analyzing Claim F605769 with the statute of limitations defense, it is clear
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that the claim is barred by the statute of limitations whether the claim was for

initial or additional benefits.  Therefore, Claim F605769 is hereby denied and

dismissed as it is barred by the statute of limitations.

In Claim F605772, the claimant alleges compensable injuries due to

chlorine exposure by specific incident on March 29, 2006.  The claimant

alleges compensable injuries to her eyes, lungs, and stomach due to the

chlorine exposure on March 29, 2006.  To receive workers’ compensation

benefits for a specific incident injury, a claimant must establish (1) that the

injury arose out of and in the course of employment; (2) that the injury caused

internal or external harm to the body and required medical services; (3)

medical evidence supported by objective findings establishing the injury; and,

(4) that the injury was caused by a specific incident and identifiable by time

and place of occurrent.  Ark. Code Ann. § 11-9-102(4).  Compensation must

be denied if the claimant fails to prove any one of these requirements by a

preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E); Mickel v.

Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W .2d 876 (1997).

In the case at hand, my review of the medical records contained in the

record herein is void of any medical evidence supported by objective findings

establishing an injury to the claimant’s eyes, lungs, or stomach.  Since the

claimant has failed to provide medical evidence supported by objective
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findings establishing her alleged injuries, the claimant has failed to meet her

burden of proof regarding compensability.  Therefore, I find that the claimant

has failed to prove by a preponderance of the evidence that she sustained

compensable injuries to her eyes, lungs, or stomach by specific incident on

March 29, 2006.  Therefore, Claim F605772 is hereby denied and dismissed.

Claimant also alleges a mental injury or illness pursuant to Ark. Code

Ann. § 11-9-113.  Arkansas Code Annotated § 11-9-113 states:  

(a)(1) A mental injury or illness is not a compensable injury

unless it is caused by physical injury to the employee’s body, and

shall not be considered an injury arising out of and in the course

of employment or compensable unless it is demonstrated by a

preponderance of the evidence; provided,  however, that this

physical injury limitation shall not apply to any victim of a crime

of violence.

(2)  No mental injury or illness under this section shall be

compensable unless it is also diagnosed by a licensed

psychiatrist or psychologist and unless the diagnosis of the

condition meets the criteria established in the most current issue

of the Diagnostic and Statistical Manual of Mental Disorders.

In the case at hand, the claimant has failed to show a mental injury or illness

as diagnosed by a licensed psychiatrist or psychologist.  Further, I have found

that the claimant has failed to prove any compensable injuries in any of her

alleged claims.  Therefore, the claimant has failed to prove by a

preponderance of the evidence that she has sustained any mental injury or

illness pursuant to Ark. Code Ann. § 11-9-113.  Therefore, Claim F605771 is
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hereby denied and dismissed.

ORDER

Claims F605768 and F605769 are barred by the statute of limitations.

In Claim F605772, claimant has failed to prove by the preponderance of the

evidence that she sustained a compensable injury supported by objective

findings, therefore said claim is denied and dismissed.  In Claim F605771, the

claimant has failed to prove by a preponderance of the evidence that she

sustained a mental injury or illness pursuant to Ark. Code Ann. § 11-9-113,

therefore, claimant’s claim for mental injury or illness is hereby denied and

dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


