
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G000125

RONALD CUPIT, EMPLOYEE CLAIMANT

MILES & SONS FARMS, INC., EMPLOYER RESPONDENT

AG-COMP SIF CLAIMS,
INSURANCE CARRIER RESPONDENT

OPINION FILED MAY 18, 2011

Hearing before Administrative Law Judge Barbara Webb on February 17, 2011, in
Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. F. Mattison Thomas, III, Attorney at Law,
El Dorado, Arkansas. 

Respondents’ were represented by Mr. Guy Alton Wade, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on February 17, 2011, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on December 14, 2010.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about April

2, 2009, when the claimant sustained a compensable injury to his left

elbow.

3.  Based on an average weekly wage of $639.53, the claimant would

be entitled to compensation rates of $426.00 for temporary total

disability benefits and $320.00 for permanent partial disability

benefits.  

4. Respondents have paid medical benefits and temporary total

disability benefits.

ISSUES

By agreement of the parties, the issues to be determined are:

1. Claimant’s entitlement to additional medical treatment as directed by

Dr. D’Orsay Bryant.

2. Controversion and attorney’s fees.

3. All other issues are reserved, including any permanency issues.

The record consists of a one volume transcript of the February 17, 2011

hearing, consisting of the testimony of Ronald Gene Cupit, Tammie Hester, and

Sherry Kay Miles, and all documentary evidence consisting of Commission’s Exhibit

No. 1 (Pre-hearing Order); Claimant’s Exhibit Number 1 (Packet of Medical Reports

with Index); Respondents’ Exhibit No. 2 (Packet of Medical Reports); Respondents

Exhibit No. 2 (Non-Medical Records with Index). 
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SUMMARY OF THE EVIDENCE

Ronald Gene Cupit suffered a compensable left shoulder, neck, and elbow

injury as a result of  an automobile accident during a thunderstorm on April 2, 2009,

between Camden and Hampton when he lost control of a truck and trailer he was

driving for the Respondent.  He explained that they drove into a thunderstorm and

as he rounded a curve, the trailer skidded causing him to lose control.  The truck

was totaled when it went across a driveway and into the ditch bank.  Matt Miles took

him to the Desha County Hospital when he returned to McGehee.  He underwent

x-rays and was given medications.  He returned to work after a few days.  He

continued to have problems with his left elbow and was seen by Doctor Young on

April 17, 2009.  He was subsequently referred him to Dr. Lytle and Dr. Rhodes.  He

testified that Lytle recommended surgery.  He spoke with Tammie Hester and was

told that she was going to deny the surgery.  He recalled that she told him that she

was looking into the cause of his arm injury because she thought he might have hurt

his arm in a fire as fire chief in Montrose, Arkansas.  He explained that he had been

fire chief for five years.  His duties require him to be on the scene of the fire and

make sure that the firefighters are not doing anything that would cause them to get

hurt or killed.  He does not physically participate in the extinguishing of a fire.  He

explained that there had been a big fire at a cotton seed house in Jerome, Arkansas

near the time of his injury.  His fire department along with many others were called

to assist.  He drove his car to the scene and waited by the truck to see if they were

needed.  
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Cupit testified that he saw Dr. Rhodes in September of 2009.  Dr. Rhodes

initially treated him with injections and therapy, but ultimately recommended surgery

for his elbow.  He underwent surgery on February 11, 2010.

He explained that in addition to Hester, he also talked with Sherry Kay, his

boss’s wife, and Deborah, the nurse case coordinator, during his treatment.  Cupit

testified that his elbow still hurts and that his hands go to sleep.  He was granted

a change of physician and was examined by Dr. D’Orsay Bryant on July 15, 2010.

He explained that after his surgery, he went to four weeks of physical therapy.  He

explained that Dr. Bryant recommended additional treatment but it had been

denied.  Cupit explained that he can still do everything that needs to be done with

his elbow. He continued to work for Miles and Son in July of 2010 when he saw Dr.

Bryant.  He still considers himself employed by Miles and Son, but has not drawn

a paycheck or driven a truck for them since November 15, 2010, when he suffered

a heart attack.   He explained that when he tried to return to work after his heart

attack, Miles told him that he did not have enough work and laid him off so he could

draw unemployment.  He underwent an angioplasty and remains under the care of

a cardiologist.  

He testified that he had only missed two to three days of work until the date

of his surgery.  Dr. Rhodes has released him without restrictions.  He continued to

drive a truck but his son went along with him to do the tarping and opening the

doors.  He missed four weeks of work following the surgery.  He returned to driving

until his heart attack.  
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He explained that if he believed that he had hurt his arm at the fire in May

of 2009, he would have gone through the county’s insurance.  He is currently

drawing $344.00 per month from unemployment which began at the end of

December of 2010.  He is not currently taking any medications form his elbow or

arm.  He received temporary total disability benefits for the four week period that

he was off work after his surgery.  

He explained that he was originally scheduled for surgery on December 18,

2009, but did not have the surgery until February of 2010.  He filed his claim on

December 19, 2009, because he had been told by Hester that his surgery would be

denied.  He explained that he could not recall whether it was after the surgery

recommendation by Lytle or Rhodes that he had been told the surgery was being

denied.  

Tammie Hester testified that she is the claim representative for Ag-Comp

Claims in Jonesboro, AR.  She testified that she received the claim on Cupit on

January 8, 2010.  She did not recall contacting the claimant’s attorney about the

claim.  She recalled a telephone conversation with the claimant’s attorney but did

not remember the date.  She denied that she told him that she was not paying the

claim because Cupit hurt his arm on a fire.  She explained that the surgery for

December 18, 2009, was cancelled because it was sent for a pre-cert in regards to

medical necessity and causation.  She explained that she received the precert back

on January 7, 2010.  
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Hester testified that she had not denied any treatment to Cupit and had paid

all the medical bills.  She noted that his original complaints in the emergency room

were of problems in the neck and shoulder.  He did not mention the left elbow.  She

explained that he went back with complaints about his elbow and was referred to

the McGehee Family Clinic by Ms. Miles.  Miles informed her that he worked as a

fire chief.  Hester explained that she began investigating what activities he was

involved in relating to the fire.  She did not deny any treatment from Dr. Lytle.  After

receiving the surgical recommendation, she requested a second opinion from

another physician as part of her normal routine.  Rhodes initially gave him steroid

injections and ultimately made a surgical recommendation.  She explained that any

procedure that exceeds $1000.00 requires a pre-cert in accordance with the

Commission rules.  She received the pre-cert back on January 7, 2010.  She

explained that he conversation with the claimant’s attorney was right after she had

received the information about Cupit working for the fire department so she had told

the attorney that she was looking into whether the cause of the injury to the elbow

was related to his job.  She explained that the surgery was scheduled after the pre-

cert was done and she had paid for the surgery, four weeks of temporary total

disability benefits, and the physical therapy.  She never delayed a check to him and

paid him until he was released by Dr. Rhodes with a zero per cent impairment and

at MMI on April 8, 2010.  She testified that the only thing she did was investigate

the claim and had never denied treatment or delayed payment in connection with
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the claim.  She explained that the delay in the surgery was due to the pre-cert

process and would have occurred whether or not Cupit had an attorney.  

On cross-examination, Hester could not explain why there was a two-week

delay in getting the pre-certification process initiated even though there was an

impending surgery.  She did not recall telling either the attorney or Cupit that she

was denying the claim.  She explained that if she had denied the claim she would

have filed a Form 2 with the Commission.  She explained that she investigated the

cause of the elbow problems in the two to three months after May or June of 2009

when he complained of the problems.  She recalled that Rhodes had commented

that the cause was uncertain in one of his medical reports so that was sent as part

of the pre-cert process.  She recalled talking with the claimant’s attorney after the

claimant had received his injections from Dr. Rhodes.

 Sherry Kay  Miles testified she is the secretary and vice president of Miles

and Sons Farms.  She explained that she scheduled an appointment with Cupit at

the McGehee Family Clinic after he complained of elbow problems.  She recalled

that Cupit had told her that he did not want to pursue his claim but that he had paid

half of his attorney’s fee but that workers’ comp had not paid their half of the fee.

She explained that when he got to the point of wanting more treatment, she did not

discuss his claim any more.  She testified that he was driving the day he had his

hear attack and that he had not returned to work since that date.  

On cross-examination, she denied telling Cupit that if he went to court it

would be bad on him, but testified that she told his that “This could never have a
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good outcome.”  She was never told that Hester had denied the claim for surgery,

but was aware that it had been postponed.     

The medical records reflect that Cupit was initially seen in the emergency

room on April 2, 2009, with complaints of generalized pain after his trailer jack-

knifed while driving in an 18 wheeler.  He underwent x-rays of his left shoulder and

cervical spine.  He was released with prescriptions of lorcet, flexeril, and naprosyn.

He was initially treated at the McGehee Family Clinic in April - June with additional

complaints of pain in his left elbow.  He was referred to Dr. Lytle and underwent a

physical therapy program with an ultimate recommendation for surgery.  On

September 8, he was evaluated by Dr. Rhodes for a second opinion.  Dr. Rhodes

concurred with the diagnosis by Lytle and recommended steroid injections.  He

further noted that “It is my opinion that this injury occurred in a car wreck while the

patient was working, that greater than 50% of his work is responsible for his current

diagnosis.  This is stated within a reasonable degree of medical certainty. 

After Cupit was non-responsive to three steroid injections, Dr. Rhodes

recommended that Cupit undergo a left lateral epicondylectomy and common

extensor tendon repair and scheduled the surgery for December 18, 2009.  The

records reflect that at all of his appointment with Dr. Rhodes, he was accompanied

by a Case Manager Nurse who submitted timely Physician Status Reports,

including the surgical schedule. The records reflect that Cupit underwent surgery

on February 10, 2010, and physical therapy for four additional weeks.  On April 8,
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2010, the claimant was released without complaints on April 12, 2010, to work full

duty with MMI and a 0% impairment.

On July 15, 2010, the claimant was evaluated by Dr. D’orsay Bryant with

complaints of persistent left elbow pain and swelling.  Dr. Bryant noted that the

treatment by Dr. Rhodes had been appropriate, but that Cupit “definitely has a

significant left elbow problem without resolution of his severe left elbow pain” and

that he “is definitely a candidate for further treatment” in connection with the work-

related injury to the left elbow.  Dr. Bryant noted soft tissue swelling and

recommended future treatment to include appropriate medications for the splinting

and mobilization as necessary and indicated in the judicious use of cortisone

injection to relieve the patient’s severe pain.  He also noted that additional exercise

and rehabilitation was indicated.

Respondents have further introduced an investigative report of the claimant’s

activities in August and September of 2010.  This report reflects that the claimant

was observed using his left arm and hand to open the door of his cab, to pull

himself into the truck, to steer, and use his cell phone as he drove.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2.  The employer/employee/carrier relationship existed on or about April

2, 2009, when the claimant sustained a compensable injury to his left

elbow.
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2.  Based on an average weekly wage of $639.53, the claimant would

be entitled to compensation rates of $426.00 for temporary total

disability benefits and $320.00 for permanent partial disability

benefits.  

3. Respondents have paid medical benefits and temporary total

disability benefits.

4. The preponderance of the evidence demonstrates that the

Respondents did initially controvert the recommended left elbow

surgery by Dr. Lytle and Dr. Rhodes which was ultimately provided in

February of 2010.

5. Claimant’s attorney has rendered bona fide legal services on behalf

of the claimant.  Based on the nature, length, and complexity of the

services performed, the claimant is entitled to an attorney’s fee on

any indemnity benefits arising from the controversion of benefits

pursuant to Ark. Code Ann. § 11-9-715.

6. The Claimant has proven by a preponderance of the evidence that he

is entitled to additional medical treatment as directed by Dr. D’Orsay

Bryant.

DISCUSSION

The claimant contends that he has been treated by numerous physicians and

has received a change of physician to Dr. D’Orsay Bryant.  Dr. Bryant has treated

the claimant and has determined he needs additional treatment.  The claimant is
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entitled to have the carrier pay for such treatment and ultimately have a permanent

impairment rating assigned and attorney’s fees on the impairment rating.  There is

an unanswered question as to the claimant’s attorney’s fees on benefits which have

been paid after the claimant’s attorney became involved in the case.  The claimant

has reserved all issues relating to the impairment rating and permanency.  

The respondents contend that they have accepted and have paid all

appropriate medical and temporary total disability benefits in relation to claimant’s

claim.  Respondents contend that the claimant’s claim for additional medical

benefits is not reasonable, necessary or related to claimant’s work injury.

Respondents contend that no attorney’s fees are owed and that they did not

controvert the claim originally or a rating that has not been assigned.

CONTROVERSION AND ATTORNEY’S FEES

The claimant contends that the respondents advised him that the surgery

recommended by Dr. Lytle and Dr. Rhodes was being cancelled and denied in

December of 2009 on the basis that his left elbow injury was not initially reported

immediately following the truck accident on April 2, 2009, and was caused by his

work as the Fire Chief of a volunteer fire department.  He further contends that after

the filing of his AR-C and a conversation with his attorney, the respondents

rescheduled the surgery in February of 2010 and ultimately accepted his left elbow

injury as compensable and provided him the surgical treatment and four weeks of

temporary total disability benefits.  The claimant contends that he is entitled to a

statutory attorney’s fee of 25% of this amount.
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Respondents contend that they did not controvert any benefits for purposes

of attorney’s fees.  They further assert that any delay in the left elbow surgery was

due to their customary requirement of obtaining a second surgical opinion and the

pre-certification requirements of the Commission.  

The Arkansas Workers’ Compensation Law specifically provides that the

Commission shall direct that a fee be paid to the claimant’s attorney when a claim

has been controverted in whole or in part.  Ark. Code Ann. § 11-9-715.  The

Arkansas courts have long held that making an employer liable for at least a portion

of the attorney’s fees serves the legitimate social purposes of discouraging

oppressive delays in recognition of liability, deterring arbitrary and capricious

denials of claims, and insuring the ability of a necessitous employee to obtain

adequate legal representation.  Aluminum Company of America v. Henning, 260

Ark. 699, 543 S.W.2d480 (1976); Osborne v. Bekaert Corp., 97 Ark. App. 147

(2006).  Stated differently, the fundamental purpose of attorney’s fees statutes such

as Ark. Code Ann. § 11-9-715 is to place the burden of litigation expenses upon the

party that made it necessary.  Cleek v. Great S. Metals, 335 Ark. 342, 981, S.@.2d

529 (1998).

Whether a claim is controverted is a fact question that must be determined

from the circumstances of each particular case.  Walter v. Southwestern Bell

Telephone Co., 17 Ark. App. 43, 702 S.W.2d 822(1986).  The mere failure to pay

compensation benefits does not amount to controversion, in and of itself, especially

when the carrier accepts the injury as compensable and is attempting to determine
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the extent of the disability.  Revere Copper & Brass, Inc. v. Talley, 7 Ark. App. 234,

647 S.W.2d 477 (1983); Horseshoe Bend v. Sosa, 259 Ark. 267, 532 W.W.2d 182

(1976).  However, assuming a position which requires the claimant to retain the

services of an attorney to take the actions necessary to assure that the employee’s

rights are protected may constitute controversion.  New Hampshire Insurance Co.

v. Logan, 13 Ark. App. 116, 680 S.W.2d 720 (1984); Turner v. Trade Winds Inn,

267 Ark. 861, 592 S.W.2d 454 (1980). 

In the instant case, the preponderance of the evidence demonstrates that the

employer did controvert this claim partially for purposes of awarding an attorney

fee.  In the instant case, the claimant was initially provided reasonable and

necessary medical treatment for his injuries to his shoulder, neck and left arm as

a result of the motor vehicle accident in April of 2009.  The claimant continued to

work and receive his normal salary.  However, the evidence demonstrates that

although both Dr. Lytle and Dr. Rhodes opined that the left elbow injury was work-

related and that surgery was warranted, the respondents controverted any further

treatment and benefits. I find that the claimant was very credible in his testimony

concerning his communications with the adjuster in this case.  The other evidence

in this case, including the medical records including the communications between

the nurse case manager and the adjuster, the timing of the claim, and the actions

of the respondents further bolster his credibility.  The evidence demonstrates that

the adjuster was aware of that Dr. Lytle had made a recommendation for the

claimant to undergo left elbow surgery in connection with his work injury in August
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of 2009.  The evidence further demonstrates that the adjuster was aware that Dr.

Rhodes had opined that the left elbow injury was related to his work injury as of

September 8, 2009.  The evidence further demonstrates that the adjuster was made

aware that the claimant was continuing to have problems with his left elbow in

October and November of 2009.  The records reflect the adjuster was made aware

of the surgical recommendation of Dr. Rhodes on December 1, 2009, and the

surgical schedule of December 18, 2009.    The claimant was notified that his

surgery was being cancelled on December 16, 2009.  He met with an attorney and

filed his claim on December 19, 2009.  The adjuster admits that her conversation

with the claimant’s attorney occurred after his injections by Dr. Rhodes.  It is

unlikely after consideration of all the evidence, that the cancellation of the surgery

was solely due to the pre-certification process as explained by the adjuster.        

  

Based on my review of the evidence in this case, I find that respondents

controverted the provision of further medical treatment for the claimant’s elbow

injury in December of 2009 and the related indemnity benefits arising therefrom.

ADDITIONAL MEDICAL TREATMENT

Respondents contend that the recommended treatment by Dr. Bryant is not

reasonable or necessary. On the other hand, the claimant contends that he

continues to suffer from his left elbow injury. Cupit further contends that as a result

of continuing problems, Dr. Bryant has now recommended further treatment.
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Ark. Code Ann. § 11-9-508 states that employers must provide all

medical treatment that is reasonably necessary for the treatment of a compensable

injury.  What constitutes reasonable and necessary treatment under the statute is

a question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark.

163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App.

369, 13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury.  Post-surgical improvement is

a relevant consideration in determining whether surgery was reasonable and

necessary.  Winslow v. D & B Mech. Contractors, 69 Ark. App. 285, 13 S.W.3d 180

(2000).

In this case, Dr. Bryant has made additional recommendations that the

claimant undergo further medical treatment based on objective findings for his left

elbow injury. The evidence demonstrates that Dr. Bryant has opined that such

treatment is reasonable, necessary, and related medical treatment for the

compensable injuries. Therefore, I find that the claimant has proven by a

preponderance of the evidence that he is entitled to additional medical treatment as

recommended by Dr. Bryant.  

AWARD 

The respondents are hereby directed and ordered to pay the medical

benefits and attorneys fees in accordance with the findings of fact and conclusions

of law set forth herein. 

IT IS SO ORDERED.
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______________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


