
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F606978

WILLIAM CROW, EMPLOYEE CLAIMANT

COOPER TIRE & RUBBER CO., 
SELF-INSURED EMPLOYER RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED JUNE 28, 2011

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE NEAL L. HART,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 1 was represented by HONORABLE WILLIAM G.
BULLOCK, Attorney at Law, Texarkana, Texas.

Respondent No. 2 was represented by HONORABLE CHRISTY KING,
Attorney at Law, Little Rock, Arkansas, and waived
appearance.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on May 5,

2011, in Texarkana, Arkansas.  A Prehearing Order was

entered in this case on February 1, 2011.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The claimant, William Crow, was an employee of
Cooper Tire and Rubber Company on March 27, 2006.

2. The claimant’s average weekly wage was such that
he is entitled to compensation rates of
$488.00/$366.00.

3. On or about March 27, 2006, while working for
Respondent No. 1, claimant sustained a compensable
injury to his cervical spine.

4. The parties previously stipulated that the
claimant reached maximum medical improvement and
the end of his healing period for his compensable
cervical injury no later than February 26, 2008.
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5. Claimant re-entered a healing period on March 16,
2010, drew TTD from Respondent No. 1 throughout
that healing period, and became MMI as of
October 11, 2010.

6. Respondent No. 1 accepted the cervical spine claim
and paid extensive benefits, including but not
limited to a C6-7 cervical discectomy and all body
as a whole ratings heretofore received. 

7. Respondent No. 1 has also accepted and is paying
out to the claimant a Full Commission award of
wage loss of 35% rated to the body as a whole.  

8. The claimant last worked on September 29, 2008.

9. The claimant cannot be entitled to permanent and
total disability benefits before October 11, 2010,
the date of his last MMI.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. The accrued award in this case has been
controverted, and claimant’s attorney is,
therefore, entitled to a fee on that accrued
award, times two.

2. Alternatively, non-payment of the accrued award is
willful and intentional, and a 36% statutory late-
payment penalty on same, plus fees, should attach
thereto.  Claimant’s attorney has heard numerous
excuses alleged by the adjuster in this case, and
does not care about any of them.  If payment is
late, it’s late. (Issue 2 withdrawn at hearing)

3. Alternatively, a 20% statutory late-payment
penalty should attach to the unpaid, accrued
award, plus fees.

4. Claimant’s attorney is entitled to a maximum
statutory attorney’s fee on all controverted
indemnity benefits and penalties assessed.
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5. Claimant’s attorney asks for a Commission award,
payable by claimant, of $250.00, for participation
in yet another prehearing conference in this
claim.

6. Claimant has suffered a work-related change in
condition since the hearing in this claim and a
change in circumstance regarding his physical
condition related to same.  His change in
condition has rendered him permanently and totally
disabled or, alternatively, he has suffered
additional wage-loss disability, in an amount to
be determined at trial.

7. Claimant’s attorney is entitled to payment of a
statutory attorney’s fee, to the maximum extent,
on all above benefits, as allowed by the Act.

8. The ALJ’s award, as reduced by the Full
Commission, should begin to accrue on the
stipulated “last day worked” date (date of work
disability) i.e., on or about September 28, 2008,
and said accrued award should (and should have
been) be due and payable, in lump, fifteen days
after the Full Commission’s award became final. 
Claimant contends that the accrued portion of
claimant’s wage-loss disability award is still
claimant’s money and is still due and payable, in
lump, from the stipulated disability date,
regardless of the fact that claimant re-entered a
healing period at some point in March 2010. 
Alternatively, claimant should be entitled to
receive a lump-sum of accrued and awarded wage-
loss disability benefits, at this juncture, from
the stipulated disability date through the date
TTD benefits were reinitiated.

9. All other potential issues are expressly reserved
for litigation at a later date.

Respondent No. 1:

1. Whether or not claimant can discharge his burden
of proving by a preponderance of the evidence that
respondent was late in making payments under the
Full Commission award, and if so, to what extent
interest and penalties are payable.

2. Whether or not claimant has as a proximate result
of the job injury of March 27, 2006, sustained
wage loss disability in addition to that
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adjudicated by the Full Commission and accepted by
respondent.

3. Whether if claimant has sustained any permanent
disability [be it wage loss or total and permanent
disability] beyond the wage loss disability
adjudicated by the Full Commission and accepted by
respondent on the job injury of March 27, 2006,
was the major cause of such further disability.

Respondent No. 2:

1. None identified.

The record consists of three volumes: (1) the May 5,

2011, hearing transcript and the exhibits contained therein;

(2) the December 17, 2009, hearing transcript and the

exhibits contained therein, which is now marked as Joint

Exhibit 1 for the May 5, 2011, hearing; and (3) the briefs

and replies of the parties which I have “blue-backed”

together in one volume to designate as part of the record.  

DISCUSSION

The claimant sustained a cervical spine injury on or

about March 27, 2006, when his head hit a safety bar at

work.  Dr. Reza Shahim ultimately performed a cervical

discectomy and fusion surgery at the C6-7 level of the

claimant’s spine on June 19, 2006.  The claimant reached the

end of his healing period on February 26, 2008, and the

respondents paid permanent partial disability benefits for a

9% permanent anatomical impairment assigned by Dr. Reza

Shahim.  In addition, the claimant returned to work for the

respondent performing various jobs, but the claimant stopped

working on September 29, 2008. 
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The claimant later requested a hearing for a 25%

impairment rating and for wage loss disability benefits or

permanent and total disability benefits.  This examiner

conducted a hearing on December 17, 2009, and in an opinion

and order filed on March 5, 2010, found that the claimant

sustained a 10% (not 9% or 25%) permanent anatomical

impairment, and that he became permanently and totally

disabled on September 30, 2008.  

Neither party appealed the finding of a 10% impairment,

but the respondent appealed the finding of permanent and

total disability.  In an opinion and order filed on

October 15, 2010, the Full Commission reversed the finding

of permanent total disability, and awarded the claimant

permanent partial disability benefits for wage loss in the

amount of 35%.  No appeal was taken by either party from the

Full Commission’s decision.  The respondent began making

payment on the Full Commission’s award on or about

December 14, 2010, with a check for benefits retroactive to

November 12, 2010.  Thereafter, the respondents have made

periodic payments toward the Full Commission’s 35% wage loss

award.  

Meanwhile, after the first hearing held on December 17,

2009, Dr. Shahim on March 16, 2010, performed a discectomy

and fusion surgery at the C7-T1 level of the claimant’s

spine, and removed the hardware previously inserted for the

C6-7 fusion. The respondent began paying the claimant
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1A 35% permanent wage loss award under Ark. Code Ann. § 11-
9-522 entitles a claimant to 147 weeks of benefits (.25 x 
450 weeks).  

temporary disability compensation on or about March 19,

2010, and paid the claimant temporary total disability

compensation until the claimant’s healing period ended on

October 11, 2010. The respondent then paid the claimant’s

extra 1% anatomical impairment by biweekly payments from

October 12, 2010 through November 10, 2010.  As indicated

above, the respondent also began paying the claimant’s 35%

wage loss awarded on December 14, 2010 retroactive to

November 12, 2010, and continued paying the 35% award by

biweekly payments after December 14, 2010. The respondents

continued to pay out the 35% wage loss award at the time of

the most recent hearing conducted on May 5, 2011.1  

In the present claim, the claimant seeks (1) penalties

and additional attorney’s fees based on how the respondent

paid the Full Commission’s prior 35% wage loss award, and

(2) additional permanent disability compensation in excess

of the 35% previously awarded by the Full Commission based

on an alleged change in condition since the last hearing. 

The claimant’s attorney also seeks (3) an additional $250

attorney’s fee from his client for participating in a second

prehearing conference.  

The claimant and his attorney seek fees, penalties and

additional wage loss on the following grounds. First,
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whereas the respondent began paying the 35% wage loss award

prospectively, in biweekly installments after the Full

Commission’s award, the claimant contends that his 35% wage

awarded by a Full Commission decision filed on October 15,

2010, actually began to accrue much earlier on the date he

last worked, i.e., on September 28, 2008, and that a large

portion of the award therefore had accrued between

September 28, 2008, and October of 2010, which the

respondent should paid immediately in a lump sum without

discount when no appeal was taken by either party from the

Full Commission’s 35% wage loss award filed on October 15,

2010.  The first issue therefore involves whether the

respondent erred in paying the claimant’s 35% wage loss

award through periodic payments after the Full Commission’s

award (i.e., prospectively) rather than paying the 35% wage

loss award as if benefits began to accrue on September 28,

2008.  

Second, the claimant’s attorney cites in his brief

Arkansas Code Annotated Section 11-9-715(d)(1) and (2) for

the proposition that he should be entitled to an additional

$250 fee from his client for participating in a preheating

conference.

Third, the claimant contends he has experienced a

change in condition since the first hearing entitling him to

additional wage loss benefits in light of his additional
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surgery, his additional 1% impairment, his over-all health

condition, and his medications. 

Resolution of the claimant’s first and third

contentions will require, in part, a careful review of the

Full Commission’s analysis and findings in its decision

filed on October 15, 2010, which states beginning with its

“Adjudication” section:

     An administrative law judge found that the instant
claimant proved he sustained anatomical impairment in
the amount of 10%. Neither party appeals this finding.
The administrative law judge also found, "9. The
claimant has established by a preponderance of the
evidence that he is entitled to benefits for permanent
and total disability as a result of his admittedly
compensable injury, and that the permanent and total
disability began on September 30, 2008." The Full
Commission does not affirm the administrative law
judge's finding that the claimant proved he was
permanently and totally disabled. 

     In considering claims for permanent partial
disability benefits in excess of the employee's
percentage of permanent physical impairment, the
Commission may take into account, in addition to the
percentage of permanent physical impairment, such
factors as the employee's age, education, work
experience, and other matters expected to affect his
future earning capacity. Ark. Code Ann. § 11-9-
522(b)(1) (Repl. 2002). Ark. Code Ann. § 11-9-522(e)
(Repl. 2002) provides: 

(1) "Permanent total disability" means inability,
because of compensable injury or occupational
disease, to earn any meaningful wages in the same
or other employment.

(2) The burden of proof shall be on the employee
to prove inability to earn any meaningful wage in
the same or other employment.

     In the present matter, the claimant is a
relatively young man, only age 46. The claimant is a
high school graduate and has a diverse work history.
The claimant's varied employment has included work as a
truck driver, a correctional officer, and a logger. The
claimant was at one time professionally licensed as an
insurance salesman. The claimant testified that he
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still has an active Commercial Driver's License. The
claimant began working for the respondent-employer in
November 2000. The claimant eventually became a Mold
Serviceman for the respondents. The parties stipulated
that the claimant sustained a compensable injury to his
cervical spine on March 27, 2006. The claimant
subsequently underwent a cervical discectomy and fusion
from Dr. Shahim. Dr. Shahim released the claimant to
light duty after surgery, and the claimant testified
that the respondent-employer provided light work duty
beginning August 2, 2006. Dr. Shahim assigned a 30-
pound lifting restriction on October 3, 2006. 

     The claimant began treating with Dr. Baskin on
October 18, 2006. Dr. Baskin opined in December 2006
regarding the claimant, "He can continue on his current
light duty indefinitely." In February 2007, Dr. Shahim
arranged for the claimant to participate in a
Functional Capacity Evaluation. Although this
Functional Capacity Evaluation was not made part of the
record, Dr. Shahim noted on April 2, 2007, "Return to
medium work duty per FCE restrictions on April 2,
2007." The respondent-employer thereafter re-classified
the claimant's job, effective April 18, 2007.

     Dr. Shahim noted on February 4, 2008, "We did
discuss retirement for him since he is having a hard
time performing his duties. I am supportive of his
retiring from manual duties. He should continue with
his light duty restrictions based on the Functional
Capacity Evaluation." The parties stipulated that the
claimant reached maximum medical improvement and the
end of his healing period for the compensable injury no
later than February 26, 2008. The claimant underwent
another Functional Capacity Evaluation on March 3,
2008. The Functional Capacity Evaluation indicated that
the claimant could occasionally lift and carry up to 50
pounds, and that the claimant was able to perform
medium-level work. Nevertheless, the claimant did not
work for the respondent-employer after September 29,
2008. 

     The Full Commission does not affirm the
administrative law judge's finding that the claimant
proved he was permanently and totally disabled. We
recognize Dr. Calhoun's opinion in February 2009, to
wit: "Most assuredly he will never return to working at
Cooper Tire." Nevertheless, the record shows that the
claimant was provided medium work within his physical
restrictions until the claimant effectively resigned
his employment on September 29, 2008. Dr. Collins
opined in April 2009 that the claimant was "fully
disabled which is reflected by Social Security
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Disability." The Commission is unaware of what basis or
criteria the Social Security Administration relied on
to determine that the claimant was "fully disabled."
Based on the record before us, however, we note that
there have been two Functional Capacity Evaluations
from which it was concluded that the claimant was not
fully disabled. The results of the Functional Capacity
Evaluations indicated that the claimant was able to
return to medium level work activity.

     In Tiller v. Sears, Roebuck & Co., 27 Ark. App.
159, 767 S.W.2d 544 (1989), the Arkansas Court of
Appeals affirmed the Commission's determination that
the claimant did not prove she was permanently and
totally disabled. Like the instant claimant, the
claimant in Tiller was only 46 years old but testified
that she had difficulty sitting or standing for long
periods of time, and also required medication for her
pain. The Court affirmed the Commission's determination
that the claimant was not motivated to return to work.
Tiller, supra, citing City of Fayetteville v. Guess, 10
Ark. App. 313, 663 S.W.2d 946 (1984). The Full
Commission likewise determines in the instant matter
that the claimant is not motivated to return to work.
We must assign minimal weight to any medical conclusion
that this 46-year-old man is unable to earn any
meaningful wages in the same or other employment. The
Full Commission finds that the claimant proved he
sustained wage-loss disability in the amount of 35%.
Our finding is based on the claimant's relatively young
age, the claimant's high school education, his diverse
work history, including supervisory experience, his
current Commercial Driver's License, and two Functional
Capacity Evaluations which concluded that the claimant
could return to medium-level work. The Full Commission
also does not find that the claimant is precluded from
earning any meaningful wages because of his apparent
reliance on high doses of prescription medication. 

     Based on our de novo review of the entire record,
the Full Commission reverses the administrative law
judge's finding that the claimant proved he was
permanently and totally disabled. The Full Commission
finds that the claimant proved he sustained wage-loss
disability in the amount of 35% in excess of the 10%
anatomical impairment awarded by the administrative law
judge. The respondents are entitled to an offset for
benefits received by the claimant in accordance with
Ark. Code Ann. § 11-9-411(Repl. 2002). The claimant's
attorney is entitled to fees for legal services in
accordance with Ark. Code Ann. § 11-9-715(Repl. 2002).
For prevailing in part on appeal, the claimant's
attorney is entitled to an additional fee of five



11WILLIAM CROW - F606978

hundred dollars ($500), pursuant to Ark. Code Ann. §
11-9-715(b) (Repl. 2002).

Issue 1: Did The Respondent Fail To Comply With Any    
Directive In The Full Commission’s Opinion And Order By
Paying The Claimant’s 35% Wage Loss Award Prospectively
From The Date The Award Became Final Rather Than Paying
The Award With A Lump Sum Without Discount From An
Accrual Date Of September 28, 2008 As The Claimant Now
Contends Should Have Occurred? 

Arkansas Code Annotated Section 11-9-802 provides in

relevant part:

(a) The first installment of compensation shall become
due on the fifteenth day after the employer has notice
of the injury or death, as provided in § 11-9-701, on
which date all compensation then accrued shall be paid.
Thereafter, compensation shall be paid every two (2)
weeks except where the Workers' Compensation Commission
directs that installment payments be made at other
periods.
                         ...

(c) If any installment payable under the terms of an
award is not paid within fifteen (15) days after it
becomes due, there shall be added to such unpaid
installment an amount equal to twenty percent (20%)
thereof, which shall be paid at the same time as, but
in addition to, the installment unless review of the
compensation order making the award is had as provided
in §§ 11-9-711 and 11-9-712.

In addition, Arkansas Code Annotated Section 11-9-804

provides in relevant part:

(a)(1) Whenever the Workers' Compensation Commission
determines that it is for the best interest of the
parties entitled to compensation, and after due notice
to all parties in interest of a hearing, the liability
of the employer for compensation may be discharged by
the payment of a lump sum equal to the present value of
all future payments of compensation computed at ten
percent (10%) discount, compounded annually.

In the present case, there is no indiction in the

record that the claimant ever requested that the Full
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Commission order his 35% wage loss award payable in lump sum

(either with or without discount), and there is no language

in the Full Commission’s opinion and order filed on

October 15, 2010 and quoted above indicating that the Full

Commission intended their award of 35% permanent partial

disability to be paid in lump sum rather than by the

statutorily prescribed installments provided for in Arkansas

Code Annotated Section 11-9-802.

To the extent that the claimant contends at present

that the Full Commission nevertheless intended the

claimant’s wage loss award to be paid in lump sum back to an

accrual date of September 28, 2008, I note that such a

retroactive award with accrual beginning on September 28,

2008, would have necessitated the Full Commission to

identify in its order the specific date (whether

September 28, 2008, or otherwise) from which the Full

Commission intended the wage loss award to begin to accrue. 

See generally O’Hara v. J. Christy Construction Co. Inc.,

101 Ark. App. 212, 272 S.W.3d 842 (2008)[Determining an

accrual date for permanent total disability caused by a

change in physical condition]. I see no mention of an

accrual date for the 35% wage loss awarded by the Full

Commission anywhere in the Full Commission’s October 15,

2010, opinion and order.

To the extent that the claimant contends that the Full

Commission’s opinion and order awarding a 35% wage loss
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merely reduced the administrative law judge’s award of

permanent total disability beginning on September 28, 2008,

so that the respondents were bound to pay benefits

retroactive to that date, I point out that the Full

Commission actually reversed (not reduced) this examiner’s

award of permanent total disability benefits beginning on

September 28, 2008, and the Full Commission then awarded the

claimant a different class of benefits payable at a

different compensation rate: permanent partial disability

benefits.  Since the administrative law judge’s relevant

finding regarding permanent disability was reversed, that

reversed finding does not support an inference that the Full

Commission intended the claimant’s 35% permanent partial

disability awarded by the Full Commission to begin to accrue

on September 28, 2008. 

Furthermore, to the extent that the claimant’s brief

cites four prior Full Commission decisions in other cases

which contained a directive that accrued benefits be paid in

lump sum without discount, I note that the absence of such

language in the Full Commission’s opinion and order filed in

the present case on October 15, 2010, appears to support the

respondent’s reading that the Full Commission in the present

case intended the 35% award to be paid prospectively by

biweekly installments rather than retroactively in lump sum

without discount.
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Consequently, I conclude that the respondent proceeded

appropriately in interpreting that the Commission intended

its 35% wage loss award to be paid prospectively in biweekly

installments rather than being paid retroactively to an

accrual date of September 28, 2008, as the claimant now

contends. 

To the extent that the claimant instead appears to

contend that the Full Commission should have awarded his 35%

wage loss retroactively accruing back to a date certain, and

thereby directed the respondents to pay the accrued award in

lump sum without discount, I note that this was a matter

which the claimant could have, and should have, taken up

with the Full Commission through a request to the Full

Commission for reconsideration of its award if he felt such

a modification appropriate.  However, this hearing examiner

is clearly not in a position to re-write the terms of the

Full Commission’s award in the manner now requested by the

claimant many months after the Full Commission’s award

became final with no mention of lump sum payments, no

mention of any retroactive accrual of the award, no appeal,

and no request for reconsideration filed with the Commission

to amend its order.    

Because the respondent began prospective periodic

payments of the Commission’s 35% wage loss award at a time

and in a manner that appears to this examiner consistent

with the language of the Full Commission’s Opinion and Order
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filed on October 15, 2010, the claimant’s request for

additional attorney’s fees and late payment penalties

because of the prospective biweekly payment of the Full

Commission’s 35% wage loss award (without payment of a large

accrued sum of biweekly benefits that the claimant now

contends began to accrue on September 28, 2008) are hereby

respectfully denied.     

Finally, I note that the respondent’s post-hearing

brief contains a section discussing the accrual of interest,

that the claimant’s post-hearing brief argues for the first

time that temporary disability benefits and permanent

disability benefits can accrue and be paid concurrently, and

that the administrative law judge questioned at the end of

the most recent hearing the timeliness of payments regarding

the claimant’s 1% additional impairment awarded by the ALJ

and not appealed by either party in prior litigation. 

However, the claimant explicitly reserved at the end of the

most recent hearing any issue regarding the calculation and

payment of permanent impairment (T. 62), and the issue

presently before the Commission is instead the timeliness of

the payment of the Full Commission’s 35% wage loss award,

not the timeliness of the payment of the administrative law

judge’s 1% additional permanent anatomical impairment.  With

regard to the claimant’s argument that permanent disability

benefits and temporary disability benefits can accrue and be

paid concurrently, I note that this argument is moot since
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(1) the claimant’s latest period of temporary disability

ended shortly before the Full Commission’s 35% wage loss

award on October 15, 2010, and (2) the claimant has failed

to establish that the Full Commission intended for its 35%

wage loss award to begin to accrue on any date before

temporary disability payments stopped.  With regard to the

respondent’s discussion on the date of accrual of interest,

neither the issues, contentions or arguments of the claimant

in either the prehearing order filed on February 1, 2011, or

in the claimant’s post-hearing brief filed on June 6, 2011,

make any reference to a hearing issue regarding the

calculation or payment of interest.  Consequently, neither

the timeliness or calculation of payments for permanent

impairment, or any issue regarding interest, or the legal

possibility of concurrent payment of temporary disability

benefits and of permanent disability benefits have been

addressed herein, since the first issue (impairment) was

reserved, the second issue (interest) was never raised, and

the third issue (concurrent payments) is moot.    

Issue 2: Is The Claimant’s Attorney Entitled To An
Additional $250 Attorney’s Fee From His Client Pursuant
To Ark. Code Ann. § 11-9-715(d)(1) and (2) For
Participating In A Prehearing Conference?

     Arkansas Code Annotated Section 11-9-715(d)(1) and (2)

state:

(1) No fees for legal services rendered by the
claimant’s attorney with respect to the preliminary
conference procedure shall be awarded by the
commission.
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(2) However, the claimant’s attorney or other
representative may charge a reasonable fee to the
claimant for representation in connection with the
conference. (Emphasis added)

     The preliminary conference procedure itself is provided

for in Arkansas Code Annotated Section 11-9-703, and has

four purposes: (1) to provide the claimant an opportunity to

confer with a legal advisor, (2) to provide an opportunity

for a binding settlement, (3) to facilitate issue resolution

without litigation or attorney fees, and (4) to authorize

legal advisers to approve compromise settlements and joint

petitions entered into as a result of the preliminary

conference.  

The Commission promulgated Rule 099.26 pursuant to the

statutory authority of Arkansas Code Annotated Section 11-9-

703.  That rule provides in part that both preliminary

conferences and mediation conferences are to set and

conducted by the Commission’s Legal Advisor Division. By

comparison, Commission Rule 099.15 provides pretrial

conferences may be conducted by Administrative Law Judges or

by the Commission.  

Against this background of statutes and rules, the

claimant’s attorney’s request that I direct his client pay

the attorney an additional $250 fee under Ark. Code Ann §

11-9-715(d)(1) and (2) is denied for the following reasons.

First, the statute cited by the claimant’s attorney clearly

denies (rather than provides) the Commission authority to
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direct payment of a fee. Second, even if that statute did

provide an Administrative Law Judge discretion to direct a

fee, the applicable attorney’s fee is only for participation

in a preliminary conference, which by Commission Rule is

conducted by the Legal Advisor Division. Here, the

claimant’s attorney has presented no evidence regarding his

participation in a second preliminary conference conducted

by the Legal Advisor Division. Third, even if the claimant’s

attorney did participate in a second preliminary conference

with the Legal Advisor Division, the claimant’s attorney has

not offered any evidence as to the nature, length, and

complexity of the services performed, or of the benefit or

benefits resulting to his client from the attorney’s

participation in another preliminary conference.  Fourth, to

the extent that the claimant’s attorney may instead be

seeking a $250 fee from his client for participating on

behalf of his client in a pretrial conference with this

administrative law judge and with Mr. Bullock preceding the

most recent litigation hearing, I again note that the

statute cited by the claimant’s attorney as authority for a

fee from his client applies only to participation in a

preliminary conference (conducted by the Legal Advisor

Division) and makes no reference to participation in a

pretrial conference (conducted by the Commission or by an

administrative law judge).
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Issue 3: Has The Claimant Experienced A Change In
Condition Since The First Hearing That Has Rendered Him
Either Permanently And Totally Disabled Or Entitled To  
Greater Wage Loss Disability Than The 35% Wage Loss     
Previously Awarded By The Full Commission?

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits for wage loss

is controlled by Ark. Code Ann. § 11-9-522.  Permanent

disability compensation is paid where the permanent effects

of a work-related injury incapacitate the worker from

earning the wages which the worker was receiving at the time

of the injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

In the present case, the claimant is still a relatively

young man with the same education and diverse work history

that he had when the Full Commission found that he had a 35%
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decrease in his wage earning capacity in their opinion filed

on October 15, 2010.  The Full Commission has previously

determined that the claimant is not motivated to return to

work, and the Full Commission previously assigned minimal

weight to any medical conclusion that this claimant was

unable to earn any meaningful wages in the same or other

employment.  The Full Commission has also previously

considered the claimant’s apparent reliance on high doses of

prescription medication and previously found that the

claimant is not precluded from earning any meaningful wages

because of his apparent reliance on high doses of

prescription medication. 

At the most recent hearing, the claimant did not

present any new doctors’ opinions indicating that he is now 

disabled to an increased degree because of a change in

condition after the first hearing, or indicating that he is

now disabled from working to an increased degree because of

his present medication regimen.  

Medically, at the time of the first hearing the

claimant had already undergone a discectomy and fusion

surgery at the T6-7 level of his spine.  However, a cervical

MRI performed on November 5, 2009, approximately one month

before the first hearing, indicated the presence also of a

right foraminal disc displacement indenting the thecal sac

at the C7-T1 level of the claimant’s spine. (R. Exh. 1 p. 3)

Dr. Shahim performed a discectomy and fusion at C7-T1 and
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removed the prior fusion hardware at C6-7 on March 16, 2010,

i.e., three months after the first hearing. (R. Exh. 1 p.8) 

Dr. Shahim assigned an additional 1% impairment, but as

discussed above, the claimant has reserved his current

degree of additional permanent impairment, if any.

Notably, the claimant has also been diagnosed with

bilateral carpal tunnel syndrome since the first hearing,

and the claimant has not contended that the carpal tunnel

syndrome is in any way causally related to the hit in the

head that he sustained at work on March 27, 2006.  On June

10, 2010, Dr. Shahim reported that the claimant had been

experiencing over the last two weeks increasing arm numbness

and tingling.  Dr. Shahim indicated that the claimant was

most likely symptomatic from carpal tunnel syndrome and

recommended EMG studies and physical therapy.  Dr. Shahim

opined that the claimant would most likely benefit from

bilateral carpal tunnel releases. (R. Exh. 1 p. 17)

Subsequent EMG studies confirmed that the claimant has

bilateral carpal tunnel syndrome. (R. Exh. 1 p. 23) There is

no indication in the record that the claimant ever underwent

a carpal tunnel release on either wrist.

On October 11, 2010, Dr. Shahim indicated that the

claimant was at maximum medical improvement for his C7-T1

surgery.  Dr. Shahim indicated that the claimant has some

symptoms related to multilevel cervical disc disease.  Dr.

Shahim recommended that the claimant continue to undergo
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pain management and opined that the claimant may require

having the C5-6 level of his spine fused in the future. (R.

Exh. 1 p. 24) On April 11, 2011, Dr. Shahim indicated that

the claimant has symptoms from adjacent level disease.  Dr.

Shahim indicated, however, that the symptoms are not severe

enough for further injection or surgery at this point. (R.

Exh. 1 p. 45)

Prior to the first hearing the claimant underwent two

function capacity evaluations.  The second evaluation,

performed on March 3, 2008, indicated that the claimant

could occasionally lift and carry up to 50 pounds, and that

the claimant was able to perform medium-level work.  After

the first hearing but prior to the second hearing, the

claimant on November 10, 2010, underwent another functional

capacity evaluation.  The claimant gave a reliable effort

with 43 of 43 consistency measures within expected limits. 

The evaluator concluded that the claimant now demonstrates

the ability to perform only sedentary work with occasional

lifting up to 10 pounds and negligible lifting on a frequent

or constant basis. (R. Exh. 1 p. 26) However, the

evaluator’s report indicates that he terminated the lift

testing at 10 pounds based on the claimant’s stating to the

evaluator that Dr. Shahim told the claimant over the

telephone that the claimant has a permanent 10 pound lifting

restriction. (R. Exh. 1 p. 34) Notably, Dr. Shahim’s reports

of October 11, 2010 and April 11, 2011, do not contain any
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written permanent restrictions.  Furthermore, I note that

the claimant’s perception while lifting 10 pounds during the

evaluation produced only a perception of “6", whereas lift

testing normally continues until a weight produces a

perception of “9". (R. Exh. 1 p. 34) Therefore, neither Dr.

Shahim’s reports or the evaluator’s normal testing

methodology support only a 10 pound lifting restriction.   

Based on the evidence indicating that the functional

capacity evaluator’s recitation of a 10 pound lifting

restriction necessitating sedentary work appears to be based

solely on a purported doctor’s limit spoken to the evaluator

by the claimant rather than being based in any way on the

evaluator’s own testing, based on the lack of evidence of a

doctor-imposed 10 pound lifting restriction for the

claimant’s two level cervical fusion to be found anywhere

else in the hearing record to corroborate what the claimant

told the evaluator, and in light of the Full Commission’s

previous findings that the claimant is not motivated and is

not precluded from earning any meaningful wages because of

his apparent reliance on high doses of prescription

medication, I accord the evaluator’s recitation of a 10

pound lifting restriction, which is based solely on

information that the claimant told the evaluator, little

weight.  

In considering the weight to accord the claimant’s

testimony at the second hearing, I note that the claimant
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testified as follows regarding the grip strength in his

right hand:

Q.  How is the grip strength in your right hand?

     A.  None.

By comparison, I note that in the function capacity

evaluation performed on November 10, 2010, the evaluator

documented average right hand grip strengths on various

tests of 46.6 pounds, 66.8 pounds, 57.7 pounds, 52.8 pounds,

44.1 pounds, and rapid grip testing strength of 65.7 pounds

with a peak of 68.5 pounds. (R. Exh. 1 p. 31) I find that

the claimant’s testimony regarding his capabilities at the

second hearing is not consistent the functional capacity

test results regarding grip strength. A standard grip

strength test of 66.8 pounds was documented as “low”

compared to the population norm value of 109.9 pounds, but

the test results do not corroborate the claimant’s testimony

that his grip strength is “none.”

The claimant testified at the second hearing that his

strength has not come back, and that he is not able to hold

things. (T. 21) The claimant also testified that he has hand

and wrist pain, and numbness and tingling in both arms that

has gotten worse since the last hearing. (T. 38) On these

points I note that the claimant has not offered into

evidence his two functional capacity evaluations performed

before the first hearing from which one might compare his

change in grip strength between the time of the first
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hearing and the time of the second hearing.  In addition, as

discussed above, the claimant has also been diagnosed after

the first hearing with bilateral carpal tunnel syndrome

which has not been shown or even alleged to be related to

his compensable neck injury.  Under these circumstances, I

accord little weight to the claimant’s testimony regarding

his perceived change in grip strength representing a change

in his condition related to his work related neck injury.

To the extent that the claimant identified at the

second hearing muscle atrophy in his left hand as indicative

of his current condition, I note that Dr. Kevin Collins

previously documented interosseus muscle atrophy in the

claimant’s left hand during an evaluation on April 20, 2009,

i.e., some eight months before the first hearing. (T. 20,

Jt. Exh. 1 - C. Exh. 1 p. 84)   

The claimant testified that his neck pain is now close

to twice as bad as since the last hearing. (T. 37) The

medical records do not substantiate this testimony either. 

Dr. Shahim’s note of April 11, 2011, indicates that the

claimant was doing fairly well and Dr. Shahim did not

recommend further injections or surgery. (R. Exh. 1 p. 44-

45)    

In light of the evidence (1) that the claimant

underwent a surgery after the first hearing to address an

abnormality present at the time of the first hearing related

at least in part to a C7-T1 disk herniation, (2) that Dr.
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Shahim indicated in his last report that the claimant is

doing fairly well, (3) that Dr. Shahim’s reports after the

first hearing contain no specific new permanent limitations,

(3) that the claimant has become symptomatic in his hands

and wrists after the first hearing due to unrelated

bilateral carpal tunnel syndrome, (4) that the 10 pound

lifting limitation and related sedentary work classification

contained in the claimant’s most recent functional capacity

evaluation was based solely on a limitation that the

claimant told the evaluator rather than being based on

either the evaluator’s own testing or any lifting

restriction documented anywhere in the medical record, and

(5) that the Full Commission has previously concluded that

the claimant is young, has a diverse work history and is not

motivated to return to work, I find that the claimant has

failed to establish on this record that he has experienced

any increase in the impairment to his wage earning capacity

after the first hearing as compared to the 35% wage loss

that was documented and awarded in the Full Commission’s

opinion prior opinion and order filed on October 15, 2010. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The respondent’s payment of the Full Commission’s
previous 35% wage loss award prospectively through
biweekly installments is in no way inconsistent
with any express or implied directive contained in
the Full Commission’s opinion and order filed on
October 15, 2010.  The claimant has therefore
failed to establish that his attorney is entitled
to a second attorney’s fee for controversion or
that the claimant is entitled to a late payment
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penalty based on the payment of that award
prospectively in biweekly installments.

2. The claimant’s attorney has failed to provide any
grounds for the Commission to direct the claimant
to pay his attorney an additional $250 under the
authority of Arkansas Code Annotated Section 11-9-
715(d)(1) and (2).

3. The claimant has failed to establish that his
compensable injury presently causes him any
greater degree of wage loss than the 35% wage loss
previously awarded by the Full Commission on
October 15, 2010.

ORDER

For the reasons discussed herein, this claim for late

payments penalties, additional attorney’s fees, and

additional permanent partial disability must be, and hereby

is, respectfully denied in its entirety.  The respondents

are directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


