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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F001124

LARRY D. COUCH, EMPLOYEE CLAIMANT

FIRESTONE TIRE CO., EMPLOYER RESPONDENT NO. 1

INSURANCE COMPANY OF PENNSYLVANIA, 
GALLAGHER BASSETT, CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

                                         OPINION FILED APRIL 7, 2011

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, at Russellville,
Pope County, Arkansas. 

Claimant was represented by Mr. Aaron Martin, Attorney at Law, Fayetteville,
Arkansas.  

Respondents no. 1 were represented by Ms. Betty J. Hardy, Attorney at Law, Little
Rock, Arkansas.

Respondent no. 2 represented by Ms. Christy King, Attorney at Law, Little Rock,
Arkansas.  Ms. King was excused from participating in the hearing.     

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on March 23, 2011, in

Russellville, Arkansas.  A Prehearing Order was entered in this case on February

7, 2011.   This Prehearing Order set forth the stipulations offered by the parties,

and outlined the issues to be litigated at the hearing, along with the parties’

respective contentions.   
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By agreement of the parties, the stipulations applicable to this claim are as

follows:

1.     The Arkansas Workers’ Compensation Commission has jurisdiction of

the within claim.

2.  The employee-employer relationship existed at all relevant times,

including January 10, 2000.

3.     The claimant sustained a compensable injury to his left shoulder, right

shoulder, and cervical spine, on January 10, 2000.

4.     The claimant was assigned an 18% anatomical impairment rating to the

body as a whole for his neck injury, a 9% anatomical impairment rating to the body

as a whole for his left shoulder, and a 3% anatomical impairment rating to the body

as a whole for his right shoulder injury.  These ratings have been paid by

respondents no. 1. 

5.     The claimant reached maximum medical improvement on September

29, 2003.

6.     The claimant was found to be permanently and totally disabled by Order

of an Administrative Law Judge on September 23, 2004.       

7.     The claimant has been provided benefits pursuant to prior Opinions in

this case.

8.     The claimant’s average weekly was $671.04, which yielded a temporary

total disability rate of $394.00, and $296.00 for permanent partial disability benefits.

9.     The prior Opinions are the law of the case.
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          10.     This claim for additional benefits has been  controverted in its entirety.

        11 .    All other issues not litigated herein are reserved under the Arkansas

Workers’ Compensation Act.

By agreement of the parties, the issues to be litigated at the hearing were as

follows:

1.     Whether the claimant is entitled to additional medical treatment.

2.     An attorney’s fee. 

    The documentary evidence submitted in this case consists of the hearing

transcript of March 23, 2011, and the documents contained therein. 

The following witnesses testified at the hearing: the claimant and Kathleen

Couch.                        

                                                   DISCUSSION

        The  claimant,  age  53  (3/19/58),   sustained  a  compensable  injury  to 

his shoulders  and  neck,  on  January  10,  2000,  while  working  for   

the  respondent-employer.   In the present matter, the parties stipulated that the

claimant was found to be permanently and totally disabled as a result of the work-

related incident, and that he reached maximum medical improvement on September

29, 2003.  In addition, respondents no. 1 have provided the claimant benefits

pursuant to prior Opinions. However, subsequently, respondents no. 1

controverted the claimant’s entitlement to additional medical treatment.  As a result,

a hearing was held in this matter.               

  During the hearing, the claimant gave a brief description of his
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compensable incident.  At the time of his compensable injury, the claimant worked

as a maintenance man.  His injury occurred as he attempted to force an 18-inch

long bushing, weighing about 70 or 80 pounds, back into a machine.

He testified that he has undergone two surgeries to his neck, and two

shoulder surgeries.  The claimant admitted to undergoing extensive conservative

treatment, which included, a medication regimen, steroid injections, and pain

management.  He admitted that the injections helped some.  The claimant

essentially testified that after having received all of this treatment, he has continued

with headaches, pain in his neck, between his shoulder blades, and down his back.

He has difficulty sleeping, standing and sitting.

The claimant admitted to vacationing in Florida.  He is able to engage in

some activities with his grandchildren.  The claimant further admitted that he is able

to drive and engage in various activities on his farm.  However, during the hearing,

the claimant demonstrated difficulty with sitting and appeared to have some

discomfort in his neck and between his shoulder blades.  The claimant essentially

testified that since his compensable incident, he has continued with symptoms

relating to his compensable injury of January 10, 2000.  According to the claimant,

he has “good days” and “bad days.”   

 Upon being questioned as to whether he took his pain medication in

violation of any doctor’s order, the claimant denied having done so.  However, the

claimant testified that his ex-wife, Kathleen Couch, would take his medications.

According to the claimant, he treats with Dr. Berner, his primary care physician, for
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his ongoing pain and related symptoms.  

The claimant admitted to having gone to the dentist for some dental work.

He admitted to having been married to Kathleen Couch.  The couple was divorced

as of the date of the hearing; however, he testified that while they were married, Ms.

Couch would fill his prescriptions for him.  According to Mr. Couch, during the

marriage, he had some dental work done and Ms. Couch filled the prescription from

the dentist at a different pharmacy.        

Kathleen  Couch,  the claimant’s ex-wife testified on behalf of respondents

no. 1.  She admitted that she had prior neck surgery.  However, she denied having

taken or stolen any of the claimant’s medications.  Ms. Couch essentially testified

that during the marriage, the claimant took more medication than had been

prescribed for him.  She testified that she had to hide the claimant’s medication

from him in order to keep him from taking more than he was directed to take.  Ms.

Couch admitted that the claimant suffers ongoing pain due to his compensable

injury.  She admitted to having filled his medications.

A review of the medical evidence shows that beginning on April 29, 2005, the

claimant underwent several cervical epidural steroid injections due to “cervical

radicular pain.”  These were all performed by Dr. Butchaiah Garlapati.  

An MRI was performed of the cervical spine, without contrast on November

22, 2005, with an impression of, “Anterior cervical fusion at C4/5, C5/6 and C6/7,

with residual mild canal stenosis but....”

It appears that the claimant resumed cervical epidural steroid injections with
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Dr. Garlapati in February of 2008 and continued with these procedures until June

1, 2010.  The claimant was noted to have a history, which included, but was not

limited to “cervical pain, radicular in pattern over bilateral upper extremity.”

In a letter dated April 7, 2008, Dr. J. Michael Calhoun wrote to the case

manager:

Dear Ms. Lawsen:

As you and I talked in the office, I inherited Mr. Couch from Dr.
Anthony Russell who retired from practice in the spring of 2004.  He
had undergone a C5-C6 and C6-C7 anterior cervical discectomy and
fusion after a work injury in January of 2000.

I first saw the patient in April of 2004.  With regard to his specific
diagnosis, these include chronic pain, cervical degenerative disc
disease as well as status post a C5-C6 and C6-C7 anterior cervical
discectomy and fusion.  He is seen by Dr. Butch Garlapati who
performs injections in his neck.  He is on chronic OxyContin at 40 mg
three times per day.

I would say his prognosis for recovery is essentially nil.  Also the
patient is currently completely disabled and is on Social Security, and
this is all relative to his injury in January of 2000.  His continued
spinal blocks and continued use of narcotics are reasonable and
necessary for the injury sustained in January of 2000.  He has
reached maximum medical improvement.  He is totally disabled and
now requires maintenance therapy of narcotics and injections for
pain control alone.  The patient can never return to work.  I do not
know what his specific physical capacities are, and he has already
been declared totally disabled.  His level of disability must then be
total as he has already been declared totally disabled.

As stated above, he will require chronic narcotic therapy which may
gradually increase in amount.  He will also require intermittent
treatment under the guidance of Dr. Butch Garlapati with injection
therapy.  We will continue to see the patient every six months.

On November 20, 2008, the claimant underwent an independent medical
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examination with Dr. Scott Carle.  At that time, the claimant stated that he had “pain

between his shoulder blades” and under his left shoulder.  He had some right upper

arm pain and he complained of numbness in both hands, which was worse on the

right.  The claimant also complained of chronic headaches that would go from his

neck to the back of his head.  According to these notes, occasionally his headaches

were severe enough to cause vomiting.     

Judy White Johnson, Ph.D. performed a psychological evaluation on January

16, 2009.  Dr. Johnson noted that the claimant’s personality style is marked by

hypochondrical and histrionic personality.  According to her, this personality style

is associated with an increase in physical complaints under stress.   Specifically,

Dr Johnson reported, in pertinent part:

Mr. Couch has been on this road over eight years and his attitudes
and behaviors are not likely to change.  He was highly resistant to
questions regarding daily activity, exercise routines and even walking.
Raising three grandchildren especially at their ages would require
more activity than he is acknowledging.  It is highly unlikely he would
cooperate and follow recommended exercise and/or medical regimen.
It is recommended the prescribing of narcotic medication be
conservatively administered and carefully follow medical guidelines
for same.  It is not an appropriate medication for coping with stress.

           Dr. Calhoun wrote the following on April 27, 2009: 

HISTORY OF PRESENT ILLNESS:  Mr. Couch called today stating
he is #15 tablets short of his prescription.  He has been over taking
his medication.  We had just increased his dose to 60 mg t.i.d.
beginning in January.  This is a clear cut violation of his pain contract.
I discussed this with his wife today as the patient was unavailable.
We are terminating his care.  We will provide emergency care for the
next 90 days.  We will give him a total of #195 OxyContin 60 mg to
make up for the 15 days he is already behind and a two month supply
so that he will be able to find someone else to fill his medications.  A
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certified letter will also be dictated to Mr. Couch explaining this to him.

On June 24, 2009, the claimant reported to Dr. Galapati that the latest

injections he had in the clinic had really helped him out a lot.  During this visit, the

claimant requested that his Oxycontin be increased back to his former baseline.

This record demonstrates that the claimant’s level of pain was at five.  Dr.

Garlapati’s assessment was: “1. MRP shoulder region.  2.  Superscapulea

neuralgia.  3.  Cervical radicular pain bilateral upper extremities secondary to DDD

C2-3 & C3-4.  4.  Cervical fusion C4 through C7.”  The claimant was given a

prescription for Oxycontin and instructed to return to the clinic in 1-2 months as

needed.  Dr. Garlapati encouraged the claimant to bring an updated list of his

medications when he returned for his next appointment. 

           The claimant saw Dr. Garlapati on August 24, 2009, for follow-up.  According

to these notes, the claimant was considering getting another injection for his neck

around the 1st of October.  The medication that the claimant was on was working

reasonably well.  Dr. Garlapati’s assessment was:

1.     Myofascial pain syndrome shoulder region.
2.     Suprascapula neuralgia.
3.     C-radicular pain bilateral upper extremities secondary to DDD at
C2-3 and C3-4 and history of cervical fusion at C4 through C7.
4.     Thoracic back pain.
5.     Low back pain. 
6.     L-radiculitis.
7.     Left S1 joint dysfunction.
8.     Left GTB.

Plan:     His OxyContin was refilled.  He is to return.  He is going to
call back and return within two-month period and schedule for his
CESI and to follow up when he plans that.  He was given verbal and
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written instructions on how to renew his medications, guidelines for
future injections and verbalizes understanding.     

      
On December 18, 2009, the claimant saw Dr. Garlapati for routine follow-up

visit and prescription refills.  He had complaints of axial skeletal pain with radicular

pain to upper and lower extremities.  On February 16, 2010.  Dr. Garlapati wrote:

History of Present Illness: Mr. Couch returns to clinic today for
medication refills and his routine followup.  States that he is doing
much better this winter as far as his pain.  Asking about
antidepressant, informed he needs to see his primary care physician
for antidepressants and treatment of depression.  States his pain
medications are working well.  The patient also informs me that he
just had a tooth cut out and the dentist had given him a
prescription for Percocet to document for the record.

Assessment:
1.     Myofascial pain syndrome of the cervical and shoulder region.
2.     Suprascapular neuralgia.
3.     Cervical radicular pain, bilateral upper extremities secondary to
degenerative disc disease.
4.     Axial skeletal pain.
5.     Chronic low back pain.
6.     Lumbar radiculopathy.
7.     Bilateral SI joint dysfunction.

Plan: Refilled his current prescriptions for oxycodone 60 mg one
tablet three times a day #90, which is currently maintaining his pain
control.  He will return to clinic in two months for his routine followup
or sooner if he needs.  He is to call if any issues or problems arise
prior to his next appointment.

The claimant saw Dr. Dennis Berner, on February 23, 2010 due to several

concerns.  He noted that the claimant had a history of chronic pain, for which his

pain management doctor had him on OxyContin.  At that time, the claimant reported

pain particularly  in his neck and back, and that he was having increased sleep and

anhedonia.  Dr. Berner’s assessment was:  “Hypertension, chronic neck and back
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pain with depression.”

On April 15, 2010, Dr. Garlapati wrote:  

History of Present Illness: The patient returns to clinic today for
routine followup and medication refills. States that his medications
are doing well and controlling his pain.  His pain was unchanged. The
patient states he did see his primary care physician about his
antidepressant after his last visit and the discussion we had.  His
physician did change him to Cymbalta 60 mg once a day.  The patient
states that he is much better mood.  He is much more cheerful this
visit.

Assessment:
1.     Myofascial pain of cervical shoulder region.
2.     Suprascapular neuralgia.
3.     Cervical radicular pain bilateral upper extremities secondary to
degenerative disc disease.  History of cervical fusion C4-C7 and also
degenerative disc disease at C2-3 and C3-4.
4.     Axial skeletal pain.
5.     Chronic low back pain.
6.     Lumbar radiculopathy.
7.     Bilateral SI joint dysfunction.

Plan: Discussed medications since they are effective and managing
his pain.  We will provide refills for his prescriptions OxyContin 60 mg
one table three times a day.  The patient is to return to clinic in two
months.  Instructed to call if any issues or problems arose prior to his
next appointment.

           Dr. Garlapati reported the following on July 14, 2010, in  pertinent part:

Subjective: Mr. Couch returns to clinic today for routine followup visit
for complaints of chronic cervical, thoracic, and low back pain with
radicular symptoms to bilateral upper extremities and left lower
extremity.  He reports that since last visit he is undergoing a divorce
and is concerned his wife will call up here causing trouble.  He states
that Cymbalta is working well and and controlling his increases
stress, however he has lost 10 pounds due to the recent stress.
Today, he reports his pain is 7/10 on the pain scale and the
medications are working adequately to control his pain and allowing
him to function.
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Assessment:
1.     Myofascial pain in the cervical and shoulder region.
2.     Suprascapular nerualgia.
3.     Cervical radicular pain bilateral upper extremities secodndary to
degenerative disc disease.  History of cervical fusion C4-C7 and also
degenerative disc disease at C2-C3 and C3-C4.
4.     Axial skeletal pain.
5.     Chronic low back pain.
6.     Lumbar radiculopathy.
7.     Bilateral SI joint dysfunction.
8.     Situational depression with recent divorce.

Plan: Today, we discussed the medications and was given a refill for
OxyContin 60 mg one by mouth three times daily, dispensed 90 to be
filled 07/16 and 08/15.  He is to return to clinic in two months or
sooner if indicated.  The patient states he is changing primary care
from Dr. Crouch to Dr. Berner in the same clinic secondary to his old
PCP going to St. Mary’s and no longer in that clinic, however, he
does get Cymbalta from his primary care practitioner.  He is to return
to clinic in two months or sooner if indicated.  He is in agreement with
the above plan.

Only July 26, 2010, the claimant was seen by Dr. Berner due to back, neck

and shoulder problems.  On that date, he reported the following in a medical note:

ASSESSMENT:
1.     History of hypertension, complicated by intermittent orthostatic
hypotension.
2.     Chronic neck and back pain.
3.     Chronic anxiety and depression.
4.     History of squamous cell and basal cell skin cancer.
5.     Chronic pain, followed by Dr. Galaparti.

PLAN: We will continue the medicines as listed.  We will reduce the
Lisinopril HTC to just ½ per day and follow his standing blood
pressures.  His medicines will remain as listed on 7-26-10.  We will
see him back in a couple of months for follow up.  We discussed risk
factor modification since he does have multiple risk factors positive
for ischemic heart disease.

In a letter dated August 10, 2010, Dr. Garlapati wrote the following to the
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claimant:

It is with regret that I must inform you that we will no longer be able
to provide medical care for you. Unfortunately, we can not write
medications for you when you are getting them from multiple
pharmacies.  We will be available to you on an emergency basis for
the next thirty (30) days, during which time we request you find
another doctor willing to assist you with your medications.  Please
keep in mind, we will take appropriate action if you come within 100
feet of this facility.  For a list of other local pain physicians, you may
find names in the yellow pages, or your primary doctor may refer you.

On August 17, 2010, Dr. Berner also noted that the claimant received a letter

from Dr. Galarpati stating that he was releasing him from his care.  He also noted

that the claimant was not sure why, but he believed that his son may have filled a

prescription at a different drug store and it was reported to Dr. Galapati.  Dr. Berner

noted that the claimant was going through a divorce and that his soon to be ex-

spouse may have reported some problems just to create trouble for him.   

The claimant returned for follow-up visit with Dr. Berner, on August 27, 2010.

He reported the following in a medical note:

Larry is undergoing an additional medical evaluation.  He has been
on narcotic for about 10 years.  At this time, his pain medicine
physician is not going to take him back.  I discovered that he broke
his pain contract by taking 20 Oxycodone from a dentist after having
a tooth extraction, outside of his usual pain contract.  He states he
reported it to the pain physician, which was approximately 7 months
ago, and now suddenly the physician has decided to release him.  I’m
not clear if this is the entire story of entire truth.

          Dr. Berner’s medical notes from September 8, 2010, demonstrates the 

following:

Mr. Couch continues with problems with his disability and his
workman’s [sic] compensation.  He has a follow up exam with Dr.
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Rozenweig later this week.  He has been seeing a counselor locally.

I told Mr. Couch that since he has no other source of pain medicine
we will supply him with OxyContin 60 mgs., once every 8 hours.  He
is to be seen on a monthly basis for refills.  He understands he is to
use only 1 [sic] drug store and he is not to take any other controlled
medications from other physicians without our okaying this.  We will
see him in one month for follow up.

The claimant underwent an independent medical evaluation with Dr. Kenneth

Rosenzweig on September 10, 2010.  The claimant reported no neck or shoulder

problems on the date of his injury or prior to his injury.

INJURY
The claimant reports that he was doing his normal job with a
sledgehammer when he struck an object as part of his maintenance
obligation when he felt an arm stinger.  He noticed that the left arm
was just lame and he could not move it.  He reported this to his
supervisor.  At that time he did not have pain.  Upon evaluation he
was found to have significant spinal pathology.  He was advised that
he had three disk herniations of the cervical spine, two of which were
compressive resulting in spinal stenosis.  He was initially evaluated
by Dr. Allison in Russellville and then referred for a second opinion
with Dr. Anthony Russell.  His care was then transferred to Dr.
Michael Calhoun.

He has not returned to work since that time.  He has undergone a two
level nonadjacent surgery to his neck.  He has had shoulder surgery.
He has had knee surgery unrelated to his compensation claim.  He
has been under pain management with Dr. Butch Garlapati but he is
no longer a patient of Dr. Garlapati.  He states that part of this is
related to his current separation and pending divorce with his second
wife which has made things difficult for him.

In 2000 he had an anterior cervical diskectomy at the two
nonadjacent levels at C4-C5 and C6-C7.  He then had left shoulder
surgery in 2001.  He had right shoulder surgery one year later.

CURRENT STATUS
He states that he continues to have interscapular   pain and
continues to have sharp pain that   radiates up into his neck.  He
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states that he has  pain with rotation of the shoulder.  Driving worsens
the symptoms.  Most all activities that require overhead and away
from body reaching increase his symptoms.  Positioning of his head
appears to be a source of pain.  He states that his local physician is
prescribing his medications.  He states that he cannot live without
pain medications. He has been advised that his right shoulder may
need revision surgery.

He can perform activities of daily living with respect to his home.  Up
until recently he was living with his wife and three grandchildren.
Now he is living alone and does not claim to keep a clean home.  He
does his own shopping and can prepare his own meals.

Medications include 60 mg of OxyContin t.i.d.

                                                *****
PROGNOSIS
Prognosis at this stage 10 years post injury is very poor for any
significant recovery or further improvement.

MMI
He is at MMI.  An impairment rating appears to be established.  There
is no indication for further impairment.

WORK CAPACITY
An FCE many determine what he can and cannot   perform.

CARE, MANAGEMENT, CONCLUSION
He has a disability lifestyle and disability persuasions with chronic
pain management.  He is having social issues with the separation of
his wife that has something do with his medical management and loss
of physician and treatment. It has been brought to my attention under
separate correspondence that this claimant is having possible
noncompliant issues with his medication.  It is unknown if this is
information that is presented in the conflict of his social situation or
if this is information provided by an uninvolved third party.

INTERROGATORIES
1. Diagnosis.

a. Cervical spinal stenosis manifested in a work activity
resulting in a two level non adjacent decompression to
his shoulders.  The cervical spine diagnosis appears to
be a multilevel disk herniation with secondary spinal
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stenosis resulting in myeloradiculopathy.  The shoulder
injury appears to be impingement syndrome with
reports of a partial rotator cuff tear and  labral
pathology.

2. Prognosis for recovery.
a.  At this point, 10 years later, it is dismal    for any further

recovery.  With a disease of  life and disability ongoing,
it is unlikely  this claimant will show any further recovery
to get back to any gainful activities beyond a sedentary
level.

3. Please obtain a history of injuries sustained and subsequent
medical treatment received.
a. This claimant gave a history of no prior symptoms to his

neck and shoulders to the date  of injury.  He was
active and doing his normal activities driving an object
with a  sledgehammer. He initially presented with a 
“dead arm or stinger” that resulted in an  evaluation and
treatment with multiple surgeries to the neck and
shoulders. The claimant states that the presentation
was not  of pain but of actual absence of sensation and
profound weakness.

b. Subsequent medical  treatment  included a nonadjacent
cervical spine decompression and fusion and right and
left arthroscopic decompression of the shoulders with
noncompensatory knee surgery as well.

4. Include a history of any prior injuries or preexisting conditions.
a. The claimant has a back injury in 1983 that required

one month of convalescence with a full recovery.

5. Relationship of current symptoms to the incident that occurred
on January 10, 2000.
a. The current symptoms of interscapular pain can be

related to thoracic disk herniation.  The neck
stiffness and discomfort can be related to
postsurgical changes of 10 years duration. He does
not appear to have any findings of  myeloradiculopathy
at this time.

6. To what degree is the claimant currently disabled relative the
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incident?
a. The claimant is disabled as a result of loss of strength,

spinal motion, and chronic pain.
b.  Any unskilled work that requires away from body

activities or overhead activities would  be poorly
tolerated.

7. Is further treatment needed for the injuries sustained from the
incident?
a.  No.

8. In your medical opinion, is the claimant’s current regimen of
medical care reasonable and necessary for the injuries
sustained?
a. It appears that the claimant is undergoing chronic pain

management with the use of long  acting narcotics.
However, the reports submitted as part of the medical
records state that the claimant uses up his medication
early and has withdraw symptoms and then does
without medication until he can get a monthly refill.  If
the claimant truly spends half the month overusing
medication and half a month tolerating without
medication, it does not appear that he needs ongoing
medical management. He is not a candidate for
antiinflammatories due to peptic ulcer disease.  He may
benefit from modalities of muscle relaxer, ice, heat, and
over the counter analgesics such as Tylenol.

9. In your medical opinion did the claimant sustain any loss of
function due to the incident?
a. The claimant had profound loss of function by report of

the “dead arm” where he was noted to have no active
function of the arm with atrophy and significant spinal
stenosis of two level disease.  Although the pathology
in the cervical spine probably preexisted there may be
an element of acute on chronic that manifested in his
presentation.

b. His current examination does not reveal significant loss
of function with respect to shoulder range of motion
although there is marked restriction in cervical spine
motion due to spinal pathology of post surgical
degenerative disease and self restriction secondary to
pain or spasms.
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10. Evaluate the status of any scarring.
a. There are anterior scars of the neck both vertical and

horizontal that are well healed.  These are not a factor.

11. Should we anticipate any permanency of this claim?
a. This claimant does have permanent impairment as a

result of his surgery to the cervical spine.

12. In your opinion, has the end result been achieved?
a. Yes, and for a long time.

13. Has the claimant reached MMI?
a. Yes

14. Can the claimant return to work at this time?
a. Yes, but only in a sedentary activity that does not

require any away from the body lifting, pushing, or
pulling or overhead activities.

15. In your opinion, was the surgery necessary for the injury that
occurred on January 10, 2010?
a. Yes.  It appears that this claimant required a

decompression due to presentation, mild radiculopathy,
and profound stenosis.  Even though there is
preexisting disease, he had an acute on chronic
manifesting loss of function.  I do not have information
regarding work history.

16. What is the claimant’s physical capacity?
a. He cannot perform any significant activities of overhead

and away from body with respect to his upper extremity.

17. Please define job description.
a. Not available.

18. Please provide the claimant’s current level of disability: mild,
moderate, marked, or total.
a. Moderate.

On September 22, 2010, the claimant the claimant treated with Dr. Janelle

VanZandt.  Her impression was neck pain, upper thoracic back pain, and
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numbness/paresthesia, for which she ordered MRI’s.      

An MRI of the thoracic spine, without contrast material was performed on

September 27, 2010, with the following impression:

1.  Degenerative facet and ligamentum flavum hypertrophy at multiple
levels in the upper to mid thoracic spine, most significant at T7-T8
where there is some dorsal cord compression and mild to moderate
canal stenosis.  There is some possible minimal edema or
myelomalacia in the cord at T7-T8.

2.  Small chronic right-sided disc protrustion with spurring at T5-6 with
slight right cord compression.  There is no canal stenosis.

3. There are mild multilevel disc bulges at T6-7, T7-8, and T9-10
levels.  Multilevel degenerative disc disease is seen with anterolateral
spurring in the thoracic spine.

Also, on that same date an MRI of the cervical spine was performed with the

following impression:

1.   The patient is status post anterior interbody fusion and plating
from C4-C7.  There is some mild bowing of the C5 posterior cortex
but this does not markedly compromise the canal.

2.     There is a moderate-sized disc bulge/herniation at C3-C4 which
is eccentric to the left side at the level above the highest fused level.

3.   There is also disc bulging at C2-C3.  There is mild central
stenosis at C3-C4.  Disc material appears to extend to the entrance
to the left neural foramen.  There is no abnormal cord signal and the
cord does not appear significantly compressed.

On October 6, 2010, the claimant saw Dr. Berner for follow-up care after

having undergone the MRI’s.  At that time, Dr. Berner noted that it appeared that

the claimant had some major cervical and spine problems, for which he prescribed

OxyContin.  According to these medical notes, he was awaiting Dr. Seale’s
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evaluation and report. 

The claimant underwent initial evaluation with Dr. Justin Seale on October

13, 2010.  He reported, in relevant part: 

History of Present Illness

Questionable workers comp

52 year old gentleman with a history of work injury in January 2000
with subsequent required at C4-7 ACDF.  He’s had chronic neck and
intrascapular pain since that time.  He’s had chronic pain
management over the last 7-8 years. He most recently lost his pain
management contract and primary care physician is covering his pain.
He is here today for followup because his spine surgery [sic] has left
town.

His pain is moderate to severe dull throbbing aching constant keeps
him up at night.  Symptoms are getting worse.  His symptoms worsen
with standing walking and lifting.  He is on OxyContin but workers
[sic] comp is not paying for it and he can no longer [sic] for it.

Patient has had multiple epidural steroid injections.  These injections
do help.  He has had physical therapy but has been some time.  He
is probably disabled due to his problems.
    
                                                 ***** 
Assessment
1. C2-3 and C3-4 central stenosis, adjacent segment disease

directly due to prior C4-7 ACDF, without signs of myelopathy.
2. Status post C4-7 ACDF directly related to a work injury

January 2000.
3. Intrascapular pain, referred from cervical spine, directly related

to multilevel ACDF.
4. Degenerative disc disease thoracic spine with questionable

thoracic myelomalacia without significant spinal cord
impingement nor clinical signs of myelopathy.

Plan

At this time I discussed with the patient that I do feel that his
neck medically necessary but he have [sic] continued
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management of his chronic pain.  He’s had management of his
chronic pain over the last 10 years since his injury and surgeries.  His
prognosis for improvement in his axial neck and intrascapular
pain is very poor.  I feel the likelihood of him need [sic]
continued pain management over time is high.  His current neck
pain and intrascapular pain is directly related to his prior anterior
cervical decompression and fusion, C4-7, which per his history
is regular related to a work injury.

I do feel the fact that he has some stenosis in the cervical spine that
it is necessary to follow him up on a routine basis for clinical exam
and x-rays.  The stenosis at C2-3 and C3-4 is directly related to
his anterior cervical decompression and fusion due to the fact
these are adjacent segments.

I discussed with him the clinical symptoms of myelopathy told him if
he develops these to contact my clinic and come see me sooner than
later. 

Otherwise, we’ll see him back in 6 months with AP lateral cervical
spine x-rays.

      Further review of the medical evidence demonstrates that the claimant

continued to treat with Dr. Berner due to chronic pain and other symptoms relating

to his compensable injury.  The medical evidence demonstrates that the claimant

last treated with Dr. Berner on February 15, 2011.

           However, on March 1, 2011, Dr. Berner wrote the following letter: 

To Whom It May Concern:

Mr. Larry Crouch has chronic pain problems and has required a
narcotic, OxyContin 60 mg every eight hours, to control his
discomfort.  This medication and dosage has been arrived at with
consultation with a pain specialist.

Please call or write if you need further information.

ADJUDICATION
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A.  Additional Medical Treatment

        The crucial issue for determination is whether the claimant is entitled to

additional medical treatment for his compensable injury of January 10, 2000.       

 An employer shall promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received

by the employee.  Ark. Code Ann. § 11-9-508(a).  The claimant bears the burden

of proving that he is entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999). 

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find the claimant met his burden of proving by

a preponderance of the credible evidence that he is entitled to additional medical

treatment for his compensable injury of January 10, 2000.

Here, the claimant has been declared to be permanently and totally disabled,

due to his compensable injury, for which the claimant continues to receive benefits.

Respondents no. 1 have previously paid other benefits pursuant to prior Opinions

in this case.  However, they subsequently suspended the payment of medical

benefits, in this present matter. 

The instant claimant has undergone two neck surgeries and surgery to each

shoulder.  In addition, the claimant has received extensive conservative treatment

for his compensable injury to his neck and shoulders, which include, but is not

limited to a medication regimen, steroid injections, and physical therapy treatment.

However, despite multiple surgeries and procedures, and extensive conservative
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treatment,  the claimant has continued to suffer ongoing debilitating chronic pain

and other related symptoms due to his compensable injury of January 2000, with

only minimal relief.  

The evidence in this case demonstrates that the claimant had no prior

problems with his shoulders or neck before the January of 2000 incident.  His

testimony and the documentary evidence demonstrate that as of the date of the

hearing, the claimant continued with headaches, neck pain, other symptoms

relating to his shoulders.  The claimant is unable to sit or stand for prolonged

periods of time.  He has good days and bad days.  In addition, as of the date of the

hearing, the claimant continued on a pain medication regimen under the direction

of his primary care physician.  The claimant denied having violated his pain

medication contract. His testimony demonstrates that his ex-wife was taking his

pain medication.  Hence, after having observed the claimant at the hearing and

when comparing his testimony with the other evidence (documentary and ex-wife’s

testimony), I find that the claimant was a credible witness.       

Regarding the claimant’s need for ongoing pain management care, on March

1, 2011, the claimant’s primary care physician, Dr. Berner opined that the claimant

has chronic pain problems and has required a narcotic, OxyContin, 60 mg every

eight hours.  According to Dr. Berner, this mediation dosage was arrived at with

consultation with a pain specialist.  

         Dr. Seale opined on October 13, 2010,  that it was medically necessary for 

the claimant to have continued management for his chronic pain.  He further opined
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that the claimant’s prognosis for improvement in his axial neck and interscapular

pain is very poor.  Dr. Seale essentially opined that the claimant’s current neck pain

and interscapular pain are directly related to his prior anterior cervical

decompression and fusion, C4-7, which per his history is related to the work injury.

According to Dr. Seale, the stenosis at C2-3 and C3-4 is directly related to his

anterior cervical decompression and fusion due to the fact these are adjacent

segments.

          On September 10, 2010, Dr. Rosenzweig opined that the claimant’s current

symptoms of interscapular pain can be related to thoracic disk herniation.  He

further opined that the claimant’s neck stiffness and discomfort can be related to the

postsurgical changes of 10 years duration.  Dr. Rosenzweig also opined that the

claimant may benefit from modalities of muscle relaxers, ice, heat and over the

counter analgesics such as Tylenol.  

           In April of 2008, Dr. Calhoun opined that the claimant’s prognosis for 

recovery is essentially nil.  He also opined that the claimant’s continued use of

spinal blocks and narcotics are reasonable and necessary for the injury sustained

in January of 2000. Dr. Calhoun wrote, “he is totally disabled and now requires

maintenance therapy of narcotics and injections for pain control alone.”        

Therefore, in light of the persistent nature of the claimant’s symptoms since

his compensable disabling incident, the fact that the claimant’s had no prior

problems with his neck or shoulders, these expert opinions (of Drs. Berner,

Rosenzweig, Seale, and Calhoun), and due to all of the other foregoing reasons,
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I find that the claimant proved by a preponderance of the evidence that continuing

medical treatment is reasonably necessary and causally related to his permanently

and totally disabling  injury of January 2000.       

While I recognize that the claimant is at maximum medical improvement,

however, it is well-settled that a claimant may be entitled to ongoing medical

treatment after the healing period has ended, if the medical treatment is geared

toward management of the claimant’s injury.  Patchell v. Wal-Mart Stores, Inc., 86

Ark App. 230, 184 S.W. 3d 31 (2004).  Hence, here the preponderance of the

evidence demonstrates that the ongoing medical treatment is geared toward

management of the claimant’s chronic pain attributable to his compensable injury.

B.  Attorney’s Fee

      The parties stipulated that this claim for additional benefits has been

controverted.  As a result, I find that pursuant to Ark. Code Ann. § 11-9-715, the

claimant’s attorney’s is entitled to a controverted attorney’s fee on the benefits

awarded herein.                     

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1.  The Arkansas Workers’ Compensation Commission has jurisdiction of the
within claim.

     
2.  The employee-employer relationship existed at all relevant times, including

January 10, 2000.

3. The claimant sustained a compensable injury to his left shoulder, right
shoulder, and neck/cervical spine, on January 10, 2000.

4. The claimant was assigned an 18% anatomical impairment rating to the body
as a whole for his neck injury, a 9% anatomical impairment rating to the body
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as a whole for his left shoulder, and a 3% anatomical impairment rating to
the body as a whole for his right shoulder injury. These ratings have been
paid by respondents no. 1.  

5.  The claimant reached maximum medical improvement on September 29,
2003.

6. The claimant was found to be permanently and totally disabled by Order of
an Administrative Law Judge on September 23,2004.   

7. The claimant has been provided benefits pursuant to prior Opinions in this
case.

8. The claimant’s average weekly was $671.04, which yielded a temporary total
disability rate of $394.00, and $296.00 for permanent partial disability
benefits.

 9.       The prior Opinions are the law of the case.
  
10.      This claim for additional benefits has been controverted in its entirety.

11.       The claimant proved by a preponderance of the evidence his entitlement to
            additional medical treatment for his compensable injury of January 10,
            2000.
  
12.      The claimant’s attorney is entitled to a controverted  attorney’s fee on the 
           benefits awarded herein, pursuant to Ark. Code Ann. § 11-9-715.  

13.       All other issues not litigated herein are reserved under the Arkansas 
            Workers’ Compensation Act.

AWARD

The claimant has proven by a preponderance of the evidence that he is

entitled to additional medical treatment for his compensable injury of January 10,

2000.  Therefore, respondents no. 1 are directed to pay benefits in accordance with

the Findings of Fact and Conclusions of Law cited above.  

Maximum attorney fees are herein awarded to the claimant’s attorney on the
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benefits awarded herein, pursuant to Ark. Code Ann. § 11-9-715.

           All issues not litigated herein are reserved under the Act.   

IT IS SO ORDERED.

                                                        
Chandra Hicks                                
Administrative Law Judge               


