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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL on March 17, 2011, in Texarkana, Miller County,
Arkansas.

The unrepresented claimant did not appear.

The respondents were represented by HONORABLE GUY ALTON
WADE, Attorney at Law, Fayetteville, Arkansas.

STATEMENT OF THE CASE

This matter comes on for consideration of the

respondent’s motion to dismiss for lack of prosecution dated

November 19, 2010.  A hearing was conducted in this matter

on March 17, 2011, in Texarkana, Arkansas.  The claimant did

not appear at the hearing.  The respondents were represented

at the hearing by attorney Guy Wade.  The record consists of

the transcript of the March 17, 2011, hearing and the

exhibits contained therein.

1. Reasonable Notice To All Parties

I find that disposition of this matter is properly

governed by Commission Rule 099.13 which provides in part:

Upon meritorious application to the Commission from
either party in an action pending before the
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Commission, requesting that the claim be dismissed for
want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

In the present case, I find that both parties were

provided reasonable notice of the respondents’ pending

motion to dismiss and of the hearing conducted on March 17,

2011.  With regard to the respondents, I note that Mr. Wade

appeared at the hearing on behalf of the respondents.

With regard to the claimant, even though Mr. Cook did

not appear at the hearing, I note that I sent Mr. Cook a

letter by certified mail on December 3, 2010, seeking a

response from Mr. Cook to the respondents’ motion to

dismiss.  In that letter, I advised Mr. Cook that if I

determined that he received the letter and did not timely

respond to my request for a response, I would conclude that

Mr. Cook had no objection to an order dismissing this claim

without prejudice.

Staci Cook signed for receipt of my certified letter on

or about December 6, 2010.  When Mr. Cook did not provide me

any response regarding the respondent’s motion to dismiss, I

set this matter for a hearing on March 17, 2011, and my

office sent Mr. Cook notice of that hearing by both

certified mail and first class mail on January 6, 2011. My

certified letter was returned unclaimed on February 8, 2011.
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My letter mailed first class was not returned as of the date

of the hearing.  I find that my three letter addressed to

Mr. Cook at his last known address in part by certified mail

and in part by first class mail provided Mr. Cook reasonable

notice of these proceedings.   

2. Merits Of Motion To Dismiss

I also find based on the record presented at the

hearing that the respondents’ motion to dismiss for lack of

prosecution has merit and should be granted.

The circumstances of this case are not in dispute. The

claimant has asserted that he sustained a work related

injury on or about November 8, 2009. (R. PHQ Resp. p. 1) The

respondents have denied that the claimant sustained a

compensable injury. (R. PHQ Resp. p. 1) An attorney

representing the claimant requested a hearing, and the

respondents filed an answer to a prehearing questionnaire

and served interrogatories on the claimant’s counsel. 

However, the claimant’s counsel sought to withdraw, and was

relieved as Mr. Cook’s attorney on June 7, 2010, with notice

mailed to Mr. Cook at his Texarkana address. (ALJ letter

June 7, 2010)
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When the claimant took no action to prosecute this

claim further either on his own or through new counsel, the

respondents filed the present motion to dismiss on

November 19, 2010.

After considering the respondents’ motion to dismiss,

the claimant’s lack of response thereto, the claimant’s lack

of contact with the Commission since his attorney withdrew,

and the lack of any other evidence indicating that the

claimant has made any effort to prosecute this claim since

his attorney withdrew approximately nine months ago, I find

that the respondent’s motion to dismiss for failure to

prosecute should be, and hereby is, granted.  This dismissal

shall be without prejudice to refiling within the

appropriate limitations period.

IT IS SO ORDERED.     

__________________________
MARK CHURCHWELL
Administrative Law Judge


