
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.   F910955

SAMUEL C. COLVIN, EMPLOYEE CLAIMANT

McCRARY IRRIGATION, INC., EMPLOYER RESPONDENT

GUARANTEE INSURANCE COMPANY,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 19, 2011

Hearing before Chief Administrative Law Judge David Greenbaum on August

15, 2011, at Little Rock, Pulaski County, Arkansas.

Claimant appeared, pro se.

Respondents represented by Mr. John D. Davis, Attorney-at-Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on August 15, 2011, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

The claimant has, on multiple occasions, including at the hearing on this

claim, been advised of his right to legal representation; that an attorney could not

charge him a fee for representing him in a workers’ compensation claim without

approval of this Commission; that fees were normally awarded only out of benefits

obtained in his behalf, and that he would only be responsible for a portion of the fee
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if an attorney was successful in obtaining benefits for him.  In addition, the claimant

was advised, on numerous occasions, that he had the burden of proving his claim;

that he was only entitled to one hearing; and that, for any reason, if he was

unsuccessful, he could not request a second hearing while maintaining that the

reason for any failure to prove the claim was lack of legal representation.  The

claimant elected to proceed in his own behalf.

This claim has an extremely lengthy and complicated procedural history

which will not be recited herein.  More recently, the claim has been the subject of

two (2) prehearing conferences conducted on May 18, 2011, and June 29, 2011,

as reflected by Prehearing Orders filed on May 18 and June 30, 2011, which were

made a  part  of  the  record  herein  as “Commission’s Exhibit 1" and

“Commission’s Exhibit 2,” respectively.  At both prehearing conferences, it was

stipulated that the employee/employer/carrier relationship existed on December 10,

2009; that the claimant was involved in a motor vehicle accident on said date, which

arose out of and during the course of his employment with McCrary Irrigation, Inc.;

that respondents paid some initial temporary total disability benefits, as well as

some limited medical benefits following the accident; and that respondents have

since controverted the claim in its entirety.  At the hearing, the parties agreed that

the claimant had been paid temporary total disability in the amount of $648.42

through on or about December 27, 2009.  (Tr.12)

Because the parties were unable to stipulate to the claimant’s average
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weekly wage and appropriate compensation rates, the parties were directed to

document the claimant’s wage records.  At the hearing, both parties relied on the

employer’s payroll records which were introduced as “Respondent’s Exhibit A, pp.1-

6.”  Curiously, while both parties relied on the identical records, the claimant

maintained that his average weekly wage was approximately $500.00 while

respondents contended that the average weekly wage was $338.78.  Excluding the

week of the injury, the payroll records reflect that the claimant’s average weekly

wage was $393.25 which would yield a temporary total disability rate of $262.00 per

week.  (Tr.9-11)(Resp. Ex. A, p.6)

By agreement of the parties, the primary issue presented for

determination concerned compensability, specifically, whether the claimant

sustained any injuries as the result of the December 10, 2009, admitted motor

vehicle accident.  If answered affirmatively, claimant’s entitlement to

associated benefits must be addressed.

Claimant contended, in summary, that he sustained injuries to his neck,

back, left wrist, and head as the result of the December 10, 2009, motor

vehicle accident; that respondents should be responsible for unpaid medical

expenses, together with continued, reasonably necessary medical treatment;

that he was entitled to temporary total disability benefits for approximately

nine (9) months following the injury (at which time he returned to work for a
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different employer), while reserving possible future entitlements.

The respondents contended that there was no medical evidence

supported  by objective findings to establish that the claimant sustained

compensable injuries.  Alternatively, respondents maintained that the claimant

was never temporarily totally disabled and that he healing period had long

since ended.

The claimant was the only witness to testify.   The record is composed

solely of the transcript of the August 15, 2011, hearing containing numerous

exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that he
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sustained a spinal injury as the result of the December 10, 2009, motor

vehicle accident which arose out of and during the course of his

employment with McCrary Irrigation, Inc.  The claimant’s injury has

been established by medical evidence supported by objective findings.

4. The claimant has failed to prove that he sustained an injury to his left

wrist and head as the result of the admitted incident.

5. At the time of the claimant’s accident, his average weekly wage was

$393.25 which would entitle him to compensation rates of $262.00 per

week for temporary total disability and $197.00 per week for permanent

partial disability.

6. The claimant has proven, by a preponderance of the evidence, that he

is entitled to temporary total disability beginning December 11, 2009,

and continuing through March 2, 2010.  The claimant’s healing period

ended on March 2, 2010, at which time he was released to return to

work without restrictions by Dr. L. Joseph Parker

7. Respondents are entitled to a credit for any temporary total disability

previously paid and/or a credit for any days that the claimant worked

before March 2, 2010.

8. Respondents are responsible for payment of all outstanding hospital,
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medical, and related expenses, including, but not limited to

reimbursement to the claimant for any out-of-pocket medical and

prescription expenses incurred prior to March 2, 2010.

9. The claimant has failed to prove, by a preponderance of the evidence,

that he is entitled to continuing medical treatment.

DISCUSSION

This is a confusing claim.  It is complicated, in part, because the

claimant represented himself and does not possess a thorough understanding

of the workers’ compensation laws.  As will be set out further below, the

record in this claim is replete with inconsistencies and contradictions.

However, as further reflected by the record as a whole, it is undisputed that

the claimant was involved in a significant motor vehicle accident on December

10, 2009, which resulted in substantial damage to the truck he was driving.

Remarkably, the record reflects that the claimant walked away from the

accident and did not require immediate medical treatment.  Thereafter, the

claimant requested, and was provided with medical treatment.  Initially,

respondents exercised good faith in meeting its obligations under our workers’

compensation laws by providing the claimant with prompt medical treatment,

as well as initially paying indemnity benefits to the claimant prior to



-7-

controverting the claim in its entirety.  Respondents’ sole defense to the claim

was that there was no medical evidence supported by objective findings to

support compensable injuries.  Respondents’ assertions are simply not

supported by the record as a whole.

The claimant, Samuel C. Colvin, testified in his own behalf.  The

claimant is forty-eight (48) years old.  He has a high school education, as well

as two (2) years of community college.  The claimant has worked primarily as

a truck driver during the last ten (10) years.  The claimant has a current D.O.T.

license.  In 2009, the claimant began working for McCrary Irrigation as an

over-the-road driver, hauling grain products from Mineral Springs, Arkansas,

to sites in Arkansas, Oklahoma, and Texas.  Again, it is undisputed that the

claimant was involved in an accident on December 10, 2009.  The claimant’s

description of the accident, as well as his initial course of medical treatment,

is set out below:

Q     What happened on December 10 of 2009?

A     Well,  I  was  en route to Danville from Tulsa, Oklahoma.  I was on the

Interstate 10.

Q     Okay.

A     Or Freeway 10 coming through Yell County, I believe it was, and I was

maneuvering right into a curve and coming back out from the left.  I heard a

snap and the truck snatched back violently, and that’s when I depressed my
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brake, my service brake.  I did that and my trailer went over, the truck

jackknifed, and it went down an embankment and through some smaller trees

and smashed against a large pine tree.  I remember sitting there and I could

hear the wheels going and I turned the key off.  I took it out of gear and turned

the key off.  I could hear a lady hollering that they couldn’t get to me.  I opened

up the door, dropped out about four or five feet, maybe.  I can remember

looking for my phone, and she kept hollering that she couldn’t get to me and

I needed to get out of there.  It was a lot of smoke.  I got out and I climbed

back over the rear drive and the truck burst into flames.

Q     So was this a one vehicle accident?

A     That is correct.

Q     Okay.  And you left a highway and hit a tree, is that right?

A     Yes, I actually hit several trees.

Q     All right, sir.  So the truck was destroyed?

A     Yes, sir.

Q     They don’t dispute the accident, and, again, I haven’t reviewed the

medical paragraph by paragraph or line by line, but, apparently, initially they

accepted the claim as compensable and provided you with medical treatment,

is that right?

A     That is correct.

Q     What is the first – Now, this happened on December – that was part of

my confusion.  This happened on December the 10 th, and, yet, the first

medical that I have that’s been provided in the joint exhibit was from a Dr. –

looks like Dr. Ferguson?

A     Correct.

Q     But did you walk away from the accident and somebody picked you up,

or what happened after the accident on the 10th?
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A     They asked me did I want to go to the emergency then, and I declined

because I was scared and I was presumably in shock.

Q     So you did not go to the emergency room?

A     I did not go to the emergency room.  The following day I was picked up

by the owner of the company.  The following day I contacted them and I told

them  I  would  like  to  see a  doctor,  and  I  asked  him was there any

doctors – any specific doctors that they sent their employees to?  And Mr. Ed

McCrary stated to me that there weren’t any specific doctors that the company

had, but he named two doctors for me to contact.  At that time, when I

contacted them on that date, the following day was, I believe, a Friday and the

doctors were out until that Monday.  All the doctors in the town of Nashville

were out.

Q     So Ed, your employer, was aware of the accident before the following

day, though, right?

A     He was actually aware the same day.

Q     Okay.

A     His son – 

Q     But you requested medical treatment the following day?

A     That is correct.

Q     Okay, and you requested medical treatment from Mr. Ed McCrary, is that

right?

A     Right.  That’s management’s call.

Q     And would I be correct that the first medical provider that you saw would

have been at one of the names of the doctors that he suggested?

A     That is correct, Dr. King and Dr. Ferguson.  Dr. King’s office wasn’t taking

any new patients.
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Q     So he recommended Dr. King or Ferguson?

A     That is correct.

Q     You said the first doctor you saw was Dr. Ferguson, is that right?

A     Yes, that’s correct.

Q     Okay.  W hen you saw Dr. Ferguson, the records reflect that you first saw

him on December 15th of 2009, would that be correct?

A     Yes, sir.  (Tr.27-30)

The claimant was first examined and treated by Dr. Clay W. Ferguson

on December 15, 2009.  Dr. Ferguson’s medical history states:

45yo involved in truck MVA last Thursday. Restrained driver.  Exited the

vehicle but no recollection of events.  He was advised to go to the ER but

declined.  Since that time, he stil l cannot remember any details of the

accident.  He reports a mild HA predominately over his left orbital area.  He

also notes cervical and lumbar pain with movement.  He reports no neuro

changes or losses and no other problems.  PMHx/PShx none All none. O)wd

wn alert hydrated.  HEENT at/nc TM’s OP Nares clear Neck supple FROM

with subj pain.  No masses or defects Chect CTA Heart RRR Abd nt nd +bs.

EXT no limitations FROM.  Ambulatory.  (Jt. Ex. A, p.1)

Dr. Ferguson referred the claimant to Howard Memorial Hospital for a

head  CT, C-spine x-ray, lumbar x-ray while noting possible closed head

injury, hopefully post-concussive only, advising the claimant to go the ER if

the symptoms persisted or worsened.  

Dr. Ferguson prescribed physical therapy at Howard Memorial Physical

Therapy, as well as medications.  The claimant testified that he saw Dr.
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Ferguson twice.  Claimant stated that the x-ray indicated he had a compound

fracture which he maintained was related to the accident.  The claimant stated

that he returned to work after seeing Dr. Ferguson which is confusing, since

the parties agree that respondents initially paid some temporary total disability

benefits.  Following a course of physical therapy, the claimant was apparently

released by Dr. Ferguson to return to truck driving on December 28, 2009.

The claimant stated that because he was taking prescription hydrocodone

which made it illegal for him to operate a motor vehicle, he questioned Dr.

Ferguson’s  release  and  requested  a  change  of  physician.   (Tr.31-32,

34)(Jt. Ex. A, p.19)

I feel compelled to point out that the x-ray taken on December 21, 2009,

reflects the compression fracture of T12 was an old injury, with no definite new

fracture or dislocation.  (Jt. Ex. A, p.13)

The record reflects that the claimant obtained a Commission approved

change of physicians from Dr. Ferguson to Dr. L. Joseph Parker.  Prior to

obtaining the approval for the change of physician, the claimant saw Dr.

Parker at his own expense on January 5, 2010, because he was  advised  by

the  insurance  adjustor  that they were only going to pay for a one-time visit.

Respondents apparently paid for the February 26, 2010 authorized visit, but



-12-

have controverted all additional medical treatment based upon their

contention that there was no medical evidence supported by objective findings

to support compensability.  (Tr.35-36)

Again, the claimant saw Dr. Parker on January 5, 2010, at his own

expense.  Contrary to respondents primary defense that there was no medical

evidence supported by objective findings to establish an injury, the initial

medical examination by Dr. Parker reflects that he observed muscle spasms.

Dr. Parker immediately took the claimant off work and prescribed various

medications, including hydrocodone for pain, as well as gabapentin and

robaxin.  In addition, Dr. Parker gave the claimant a sample of

methocarbamol,  which  is  a  medication  used to treat muscle spasms.

(Tr.41-42) (Jt. Ex. A, pp.24-25)

The claimant returned to Dr. Parker for an authorized medical

examination and evaluation on February 26, 2010.  Again, Dr. Parker

observed muscle spasms, continued the claimant on medications, and while

recommending that the claimant be kept off work, suggested that the claimant

be referred to a neurologist for an evaluation.  The record reflects that the

claimant was next referred to the Medical Park Hospital in Hope, Arkansas,

for an MRI of the lumbar spine, which was performed on March 1, 2010.
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Following the MRI, Dr. Parker released the claimant to return to work without

restrictions on  March 2, 2010.  (Jt. Ex. A, pp. 29-33) 

W hile I find that the claimant has proven by a preponderance of the

evidence that he sustained a work-related injury on December 10, 2009,

which has been established by medical evidence supported by objective

findings, I do not find that the record supports the claimant’s request for

continued reasonably necessary medical treatment and temporary total

disability benefits beyond the date that the claimant was found to have

reached maximum medical improvement by Dr. L. Joseph Parker.  The

claimant’s testimony concerning his need for medical treatment and the period

of disability are simply not supported by the record as a whole.  The

claimant’s work history, personal course of conduct, and lack of credibility as

set out below reflect that the claimant has exaggerated the nature and extent

of his claim.

First, upon examination the claimant candidly acknowledged that he

began driving a truck for another employer, Maverick Transportation, in

September 2010, and that he continued to work for Maverick Transportation

until August 9, 2011, at which time he was discharged because “I had a poor

attitude.”  The fact that the claimant worked almost a full year without seeking
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medical treatment is totally inconsistent with a claim for continued medical

treatment related to a December 10, 2009, event.  On cross-examination, the

claimant stated that Dr. Parker released him to return to full duty in

September, 2010.  However, the record reflects that Dr. Parker released the

claimant without restrictions on March 2, 2010.  The record does contain a

September, 2010, medical examination report finding that the claimant was

physically fit to be a commercial truck driver. The examination was performed

by Dr. John Adametz with Concentra Medical Centers in North Little Rock,

Arkansas, on September 19, 2010, apparently so that the claimant could go

to work for Maverick Transportation.  This report has little value in addressing

the end of claimant’s healing period.  (Tr. 44-45) (Jt. Ex. A, pp. 41-43)

On further cross-examination, it was brought out that the claimant failed

to cooperate in various discovery request.  As reflected by the claimant’s

contentions, he maintained he sustained injuries to his neck, back, left wrist

and head, as a result of the December 10, 2009, motor vehicle accident.  The

claimant acknowledged that during his discovery deposition, he wore a brace

on his left wrist.  The various medical reports, as well as non medical exhibits,

reflected complaints of pain in the right upper extremity and right wrist, rather

than the left.  Further, during an emergency room visit on April 13, 2010, the
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claimant complained about his right shoulder and right wrist, without any

complaints  related  to  the  alleged  injury  to  the  left  wrist.   On further

cross-examination, the claimant acknowledged that Dr. Parker told him that

the compound fracture of T12 observed was an old compound fracture.  In

addition, the claimant admitted that on his employment application, he falsely

answered questions concerning prior accidents, and also made material

misrepresentations on health questionnaires.   Nevertheless, the claimant

passed a physical examination and worked almost a full year without missing

any work and without requiring further medical treatment.  (Tr. 45-56)

ADJUDICATION

For the claimant to establish a compensable injury as a result of a

specific incident which is identifiable by time and place of occurrence, the

following requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be

established:

1.    Proof by a preponderance of the evidence of an injury arising out of and

in the course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal

or external physical harm to the body which required medical services or

resulted in disability or death;

3.    medical  evidence  supported  by  objective  medical  findings,  as defined

in A. C. A. §11-9-102(16), establishing the injury; and,
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4.    proof by a preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).

Rather than to conduct a further analysis of the record in this cause,

suffice it to say that claimant has satisfied each and every element necessary

to establish compensability of a spinal injury only.  Despite respondents

assertion that there was no medical evidence supported by objective findings

to establish a compensable injury, I find that the observations made by Dr.

Parker are objective findings and establish compensability of the claimant’s

lumbar injury.  Muscle spasms constitute objective findings.  Continental

Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W . 3d 124 (1999).  Providing

prescription medication for muscle spasms also supports this conclusion.

Fred’s v. Jefferson, 361 Ark. 256 206 S.W. 3d 238 (2005).

While I specifically find that the claimant has proven a spinal lumbar

injury supported by objective evidence, there is no medical evidence

supported by objective findings to establish any of the additional injuries
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claimed. 

TEMPORARY TOTAL DISABILITY

Temporary total disability is that period within the healing period in

which an employee suffers a total incapacity to earn wages.  Arkansas State

Highway and Transportation Department v. Breshears, 272 Ark. App. 244, 613

S.W .2d 392 (1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878

S.W .2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or

any other employment, the wages which the employee was receiving at the

time of the injury.  The Commission may consider the claimant's physical

capabilities and evaluate his ability to engage in any gainful employment.  The

claimant bears the burden of proving both that he remains within his healing

period and, in addition, suffers a total incapacity to earn pre-injury wages in

the same or other employment.  see, Palazolo v.Nelms Chevrolet, 46 Ark.

App. 130, 877 S.W .2d 938 (1994).

Following a change of physicians from Dr. Ferguson to Dr. Parker, the

claimant was released to return to work without restrictions by Dr. Parker on

March 2, 2010.  There is no medical evidence after March 2, 2010, stating that

the claimant was disabled.  Accordingly, I find that claimant is entitled to
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temporary total disability through March 2, 2010.  

The only remaining issue concerns claimant’s request for outstanding

and continued medical treatment.

The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an

employee’s injury.  A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61

Ark. App. 18, 963 S.W.2d 613 (1998).  What constitutes reasonably

necessary medical treatment under A.C.A. §11-9-508 is a question of fact for

the Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d

790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  Medical treatment which is required to stabilize and

maintain an injured worker’s status remains the responsibility of the employer.

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Respondents are responsible for all reasonably necessary medical

treatment, including, but not limited to reimbursement to the claimant for any

out-of-pocket expenses through the time that the claimant was released by Dr.

Parker to return to work.  There is no credible evidence that the claimant

required any medical treatment after March 2010, which is related to the

admitted motor vehicle accident.
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AWARD

Respondent, Guarantee Insurance Company, is hereby directed and

ordered to pay to the claimant, temporary total disability benefits at the rate

of $262.00 per week, beginning December 11, 2009 and continuing through

March 2, 2010.  

All accrued benefits shall be paid in lump sum and without discount.

Respondents may claim credit for any temporary total disability previously

paid, as well as for any dates that the claimant worked during said period, if

any.

Respondents are further directed and ordered to pay and/or to

reimburse the claimant for any medical and related expenses, including, but

not limited to any diagnostic testing directed by Dr. L. Joseph Parker through

the date of Dr. Parker’s medical release.

This award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 

Chief Administrative Law Judge                  


