
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F811959

DANIEL COBB, EMPLOYEE CLAIMANT

ALL AMERICAN POLY CORPORATION, EMPLOYER RESPONDENT 

COMMERCE & INDUSTRY INSURANCE CO./
CHARTIS CLAIMS, INC. (TPA), 
INSURANCE CARRIER RESPONDENT 

OPINION FILED NOVEMBER 1, 2011

Hearing before Administrative Law Judge Elizabeth W. Hogan on October 19, 2011,
in Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Philip M. Wilson, Attorney at Law, Little Rock,
Arkansas. 

Respondents represented by Mr. Walter A. Murray, Attorney at Law, Little Rock,
Arkansas.

Robert R. Cortinez, II, Attorney at Law, Little Rock, Arkansas, did not appear.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to

additional temporary total disability benefits and permanent partial disability

benefits, a late payment penalty and attorney’s fees.

At issue is the calculation of the compensation rate pursuant to Ark. Code

Ann. §11-9-102(11), §11-9-501, §11-9-518, §11-9-519, §11-9-521, the timeliness

of the payments as defined by Ark. Code Ann. §11-9-802; and attorney’s fees,

including a lien, as determined by Ark. Code Ann. §11-9-715.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

November 26, 2008, at which time the claimant sustained a compensable injury
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(amputation of the left thumb).  Medical expenses, temporary total disability benefits

and permanent partial disability benefits have been accepted.  The claimant’s

request for a lump sum payment was denied, see Johnny Gregory’s letter of April

30, 2010.

The claimant contends his benefits have been paid late and at the incorrect

rate resulting in an underpayment of benefits.  Under Commission Rule 12, the

claimant is entitled to 73 weeks of benefits at the temporary total disability rate of

$193.00 based on an average weekly wage of $290.00.

73 wks x $193.00 = $14,089.00

The claimant was injured after working for the respondent employer less than four

weeks.  The AR-W shows only two full work weeks earning $290.00 each week.

The other two weeks at less than 40 hours should not be included in calculating the

average weekly wage.

580 ÷ 2 = $290.00 or a compensation rate of $193.00

Based on Sheila Rawls’ letter of August 4, 2009, the respondents were at least

eight weeks late in paying the impairment rating entitling the claimant to a late

payment penalty of 18%.

The respondents contend all appropriate benefits have been paid.  Twenty-

six weeks of temporary total disability benefits were paid for a total of $4,498.00,

and 73 weeks of permanent partial disability benefits were paid for a total of

$12,629.00, based on average weekly wage of $260.10 and a compensation rate

of $173.00/$154.00.  The average weekly wage was determined by adding the

claimant’s four weeks of earnings and dividing by four.

$1040.38 ÷ 4 wks = 260.10 x 66 2/3% = compensation rate of
$173.49/$154.00

Ms. Rawls’ August 4, 2009, letter shows payment of a 70% impairment rating

at $154.00 or $7,869.40.  However, according to the payout schedule, the rate was
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changed on November 24, 2009, from the permanent partial disability rate to the

temporary total disability rate and Rule 12 was used instead of the rating.

73 wks x $173.00 = $12,629.00.

Robert Cortinez filed a lien with the Commission on April 1, 2010.  No

monetary amount is specified and no accounting of services has been provided.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant and insurance

adjuster, Sheila Rawls.

The claimant, age 30 (D.O.B. December 15, 1980) has a 10th grade

education.  The claimant filled out a job application in the middle of the week and

was hired the same day working from 5:30 or 6:00 p.m. to 11:00 or 12:00 p.m. at

$7.25-$8.00 per hour five days a week for a 40 hour week plus overtime.  He

worked two weeks before he amputated his thumb in the middle of the week.  So

he only worked two complete weeks out of the four weeks he was employed.

The insurance company accepted the claim and paid medical expenses

including mileage.  The claimant testified he required two surgeries to his thumb

although those reports were not provided in the exhibits.

The claimant received a letter from Sheila Rawls dated August 4, 2009,

stating she was paying the claimant permanent partial disability benefits based on

the doctor’s impairment rating of 70% to the left thumb.  The compensation rate was

calculated at $173.00 for temporary total disability benefits and $154.00 for

permanent partial disability benefits.  The first check represented eight weeks of

accrued benefits.  The total was calculated at $7,869.40 based on 51.1 weeks at

$154.00.  The claimant hired Robert Cortinez to represent him.  Seven months
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later, Mr. Cortinez resigned on March 31, 2010, and filed a lien but did not specify

an amount or provide an accounting of services.

In April, 2010, Attorney Wilson filed a request for a lump sum which was

denied.  The Legal Adviser advised the parties how the claim should have been

paid according to Commission Rule 12.

On November 3, 2010, Attorney Wilson sent the respondents a letter

requesting 73 weeks of benefits at a compensation rate of $173.00.

Adjuster Sheila Rawls testified she didn’t receive an amputation chart from

the doctor until October 19, 2009.  The payout schedule shows the respondents

changed to the temporary total disability rate as of November 24, 2009.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant contends the compensation rate is $193.00 for temporary total

disability benefits and $145.00 for permanent partial disability benefits based on the

average weekly wage of $290.00.  The respondents contend the compensation rate

is $173.00 for temporary total disability benefits and $154.00 for permanent partial

disability benefits based on an average weekly wage of $260.10.

Ark. Code Ann. §11-9-518:

Compensation shall be computed on the average weekly wage
earned by the employee under the contract of hire in force at the time
of accident and in no case shall be computed on less than a full-time
work week in the employment.

The Form AR-W shows the claimant earned $290.00 for a 40 hour week

indicating his hourly rate was $7.25.  According to Ark. Code Ann. §11-9-501 and

§11-9-521, the thumb is a scheduled injury worth 73 weeks payable at the

temporary total disability rate.

Ark. Code Ann. §11-9-521(b)(2):

Compensation for amputation of more than one (1) phalange of a digit
shall be the same as for amputation of the entire digit.
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Ark. Code Ann. §11-9-501(d):

(2)(A) The permanent partial disability rate provided herein shall also
apply to scheduled permanent injuries except those resulting in
amputation or permanent total loss of use of a member.

(B) The permanent partial disability rate for amputation or permanent
total loss of use of a member shall be the same as the employee’s
total disability rate as specified in subsection (b) of this section,
subject to the maximum as set forth in subdivision (b)(4) of this
section.

Installments of benefits must be paid within 15 days after it becomes due.

Late payments are subject to a penalty of 18%.

Payment of the impairment should have started once the healing period

ended.  There was no need to wait for the doctor’s rating.  Amputations are paid

based on the location of the cut and the phalanges affected.  Due to the severity of

the claimant’s injury, he was entitled to the value of the whole digit, regardless of

the doctor’s rating.  The location of the cut could have been determined by

operative records, writing or calling the doctor, assigning a case manager to the

case, or asking the claimant.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on November 26, 2008, at which time the claimant
sustained a compensable injury (amputation of the left thumb).
Medical expenses, temporary total disability benefits and
permanent partial disability benefits have been accepted.

2. The claimant’s average weekly wage was $290.00 entitling him
to a compensation rate of $193.00/$145.00.

3. The respondents were eight weeks late in paying permanent
partial disability benefits, entitling the claimant to an 18% late
payment penalty.

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code .Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
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claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

5. No attorney’s fee is awarded to Mr. Cortinez.

6. If they have not already done so, the respondents are directed
to pay the court reporter, Pamela St. Clair’s, fees and
expenses within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


