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Hearing before Administrative Law Judge Elizabeth W. Hogan on December 29,
2010, at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Steven R. McNeely, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. Jarrod S. Parrish, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to

additional medical treatment and payment of medical expenses, additional

temporary total disability benefits and attorney’s fees.

At issue is whether or not additional medical treatment is reasonable or

necessary pursuant to Ark. Code Ann. §11-9-508.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

March 12, 2009, at which time the claimant sustained a compensable injury at a

compensation rate of $277.00/$208.00.  Medical expenses and temporary total

disability benefits were paid until May 10, 2010, and again from July 15, 2010, to
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August 8, 2010.  The Medical Cost Containment Division issued a Change of

Physician Order on April 7, 2010, from Dr. Shirley to Dr. Covey.

The claimant contends he remains symptomatic and in need of additional

medical treatment for his hernia and back with Dr. Redmon, (see her report of

September 15, 2010).  The claimant seeks an independent medical examination or

a second change of physician.  Dr. Covey treated the claimant but refused to see

him anymore after a positive drug screen for THC (see Dr. Covey’s reports of May

10, 2010, July 28, 2010, and August 12, 2010).  The claimant seeks temporary total

disability benefits from May 10, 2010, to July 14, 2010, and from August 9, 2010,

to a date yet to be determined based on Dr. Redmon’s reports, and attorney’s fees.

The respondents contend the claimant has received adequate medical care

and further treatment is unreasonable and unnecessary.  The claimant was

released to return to work on February 12, 2010, and Drs. Shirley and Pollock have

opined that the claimant is not a surgical candidate.  The claimant’s own illicit

behavior is the cause of Dr. Covey’s refusal to treat him.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire filings and exhibits contained in the

transcript.  Claimant’s objection to the introduction of pictures and text from his own

MySpace.com and Facebook.com accounts was overruled.  I see no difference

between this information and information obtained through surveillance.

The following witnesses testified at the hearing:  the claimant and his mother,

Judy Curry; Pastor Jimmy Swinney; and store manager, Jennifer (J.T.) Morgan.

The claimant was sullen, argumentative, and glared at Mr. Parrish.  His memory

was selective (see for example, p. 26-27, 36, 38) and he parsed his words (see for

example, p. 25-26, 28).
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The claimant, age 26 (D.O.B. October 4, 1984) has a G.E.D. and one

semester of college.  He was discharged from the National Guard (Tr. p. 25).  His

work history includes retail sales and unskilled manual labor (painter, delivery

driver), (Tr. p. 11).  The claimant’s health history includes torsion of the testicle (Tr.

p. 12, 42-44, 60, 62) and substance abuse (Tr. p. 25).  The claimant is a convicted

felon (theft of property), (Tr. p. 25).

The claimant began work for the respondent-employer in November, 2008,

delivering furniture and appliances (Tr. p. 10-12).  On March 12, 2009, the claimant

injured his left lower abdomen moving a refrigerator (Tr. p. 12-13).  Initially he was

treated by Dr. Alexander and returned to work at light-duty, (Tr. p. 47, 76-77).

Ultimately the claimant was seen by Dr. Tirado and underwent surgery on

May 1, 2009, for a left inguinal hernia.  He developed pneumonia (Tr. p. 14-16).  He

has not returned to work since April, 2009.

The claimant remained symptomatic at the incision site and underwent a

second surgery on October 6, 2009, by Dr. Cone to remove and replace the mesh.

The claimant then developed problems with his left testicle requiring hospitalization,

(Tr. p. 16-19).  He was treated by Drs. Pollack and Langford but remained

symptomatic with pain in the area of his incision, left testicle and left leg.  The

testicle diminished in size and the claimant also experienced low back pain (Tr. p.

19-20, 23-24, 55-56).

The claimant came under the care of Dr. Covey but failed a drug test and Dr.

Covey refused to treat the claimant (Tr. p. 20-21).  The claimant testified he used

marijuana to suppress his pain but he no longer uses drugs and rarely drinks

alcohol, (Tr. p. 20-21, 29-35, 56-57).

Since he is without a physician now, the claimant relies on the emergency

room for treatment (Tr. p. 40).  Although the claimant complains of a palpable mass
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in the groin, repeat CT scans on February 4, 2010, June 9, 2010, and August 16,

2010, show no recurrent hernia.

On cross-examination, the respondents argued the claimant lied to Dr. Covey

and Dr. Langford about substance abuse (Tr. p. 19, 29-37, 51), lied about being

asymptomatic before the accident at work (Tr. p. 21, 37-38), lied about his physical

capabilities by horseback riding and traveling out-of-state (Tr. p. 18-19, 28-29),

traded his prescription medication on-line (Tr. p. 27-28), and never reported a back

injury to his employer or to Dr. Alexander (Tr. p. 48).

The claimant’s mother and pastor testified the claimant remains symptomatic

and has visited the emergency room frequently.  They appeared to be naive about

the claimant’s drug use.  The store manager, J.T. Morgan testified the claimant

never mentioned back pain or a back injury and voluntarily left their employ in the

summer.  She also testified the claimant was able to do his job prior to the accident

at work.

MEDICAL EVIDENCE

The claimant is seeking either an independent medical examination pursuant

to Ark. Code Ann. §11-9-511 or a second change of physician since Dr. Covey

refused to treat the claimant.  The claimant would prefer to see general practitioner,

Dr. Redmon.

The claimant has been examined by Drs. Redmon, Alexander, Delk, Pollack,

Langford, Covey, urologist Dr. Shirley, Tirado, Cone, and Shah.  The claimant has

been released by most of his physicians.  Diagnostic testing (CT scans and

ultrasound) shows no recurrent hernia or disruption of blood flow to the testicle.

The medical records begin in 2003 when the claimant was treated for a panic

attack.  The report also mentions “R testicular torsion 8y ago.”
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In 2005, the claimant was treated for vomiting blood, difficulty urinating, and

pain in the left groin.

After the lifting incident at work, the claimant was treated for left groin pain

radiating to the testicle on March 13, 2009.  Dr. Alexander specifically noted, “he

has no pain in his lower back.”  The claimant was prescribed medication for

tenderness of the scrotum, the testicle and the inguinal area on the left side even

though no hernia was palpated.  Dr. Alexander diagnosed a strain of the left groin.

The claimant reported improvement and Dr. Shah returned the claimant to work

March 30, 2009.

An x-ray of the left hip, taken April 16, 2009, was interpreted as normal.

On May 1, 2009, Dr. Emilio Tirado performed surgery (inguinal

herniorrhaphy) for a left inguinal hernia.  The claimant had no complaints in a May

19, 2009, follow-up visit.  He was released to full duty on June 1, 2009.

On June 16, 2009, the claimant returned to Dr. Tirado complaining of pain

at the incision site extending to the thigh, flank and back.  The physical exam was

normal.

When an ilioinguinal nerve block did not relieve the pain, Dr. Cone felt that

a back injury should be considered as the source of the pain.

A September 3, 2009, MRI scan of the back showed “minimal disc

displacement at L4-5 and L5-S1 levels without dominant compressive arthropathy.”

The radiologist, Dr. Andrew Finkbeiner, opined there was “no evidence of recent

traumatic injury.”

An EMG/NCS study conducted October 1, 2009, showed no evidence of

femoral neuropathy or entrapment of the ilioinguinal nerve.
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Exploratory surgery was performed on October 6, 2009. Dr. John Cone

discovered the mesh was wadded up.  The synthetic mesh was removed and

replaced with Strattice mesh, a biological material.

On October 8, 2009, a third surgery was performed to treat an ischemic left

testicle.  Dr. John Delk noted no evidence of twisting or torsion of the cord but there

was scarring from a prior orchidopexy.  He also recorded “excellent Doppler pulse

in the testicular artery adjacent to the testicle.”  An October 12, 2009, report from

Dr. Ben Davis shows “decreased art flow to L testicle.  Urology explored and

thought that testicle was viable.”

The claimant was hospitalized from October 11, 2009, to October 14, 2009,

for pain control.

Dr. Diane Young’s Report of October 11, 2009:

25yo WM s/p L inguinal hernia repair on Tuesday 10/6/09.  Patient
presented to ED on 10/8/09 with increasing testicular pain and US
showed signs worrisome for testicular torsion.  Patient was brought
to OR and underwent scrotal exploration and orchiopexy.  Dopplers
during surgery showed blood flow to both testicles.  Patient presented
to ED tonight with increased L testicular pain and repeat US showed
testicular infarction.  Dopplers were performed bedside and flow to
both testicles present.

A nursing note (at page 34 of the respondents’ exhibits) shows the claimant

was threatening to leave the hospital against medical advice.  Swelling was noted

in the left testicle.  The report indicates, “Dr. Khalil stated pt only there for pain

control & nothing else surgically that can be done.”  An October 12, 2009, report

from Dr. Ben Davis shows, “Testicular infarct vs severe postop swelling.  Either

way, there is no indication at this time for exploration.  If pain is uncontrollable, etc,

exploration may be needed.”

Dr. David Yarnell’s Report of October 13, 2009:

Examined with team today.  Scrotum remains swollen with what
appears to be some hematoma.  Testicular pain somewhat improved
on pain meds. . . .  Given doppler findings and findings at previous
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scrotal exploration, would not recommend any further exploration.
Needs pain control for infarcted testicle.  Okay for discharge once
pain control is adequate.

On October 14, 2009, Dr. Khalil noted pain was well controlled and the

claimant was discharged with medications and instructions to progressively

increase his activities over the next month.  “General surgery evaluated him this

admission and felt there was no indication for surgical management at this time.”

Dr. Gregory Head’s Report of October 16, 2009:

Testis pain lead to US showing no blood flow to testis which lead to
left scrotal exploration by urology for possible torsion.  Exploration
showed no torsion and only partial testis infarction.  In fact testis was
still pexied or tacked in placed [sic] from childhood orchiopexy for
torsion.

Previous diagnosis of left testis infarction that was made after scrotal
exploration still GU’s opinion.  Infarction is causing pain and swelling.
. . .  GU will not manage pain and swelling now that torsion is ruled
out nor will GU explore left inguinal incision to r/o spermatic cord
compression from hernia repair.  GU scrotal exploration is not original
cause of pain and swelling.

Dr. Pollack examined the claimant on November 13, 2009, recording, “his left

testicle is normal size; it is not tender.  Right testicle is mildly tender.”  Dr. Pollack

had no specific recommendations.  He advised the claimant to give the wound time

to heal.

The claimant filled out a Past Medical History questionnaire from Dr. Tim

Langford.  He listed his medical history as, “testicular torsion when I was 12 & same

again when 25 was told testicle was going to die & 2 hernia surgery.”  The claimant

denied drinking alcohol or using recreational drugs.  In his report of December 14,

2009, Dr. Langford diagnosed left testicular infarction, erectile dysfunction and

possible hypogonadism.  He told the claimant the testis might atrophy and need to

be removed. 
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A  February  25, 2010, CT scan of the pelvis and abdomen showed post-

surgical changes (thickening and soft tissue stranding in the left inguinal region) but

no evidence of a recurrent hernia or inflamation in the abdomen or pelvis.

The claimant saw Dr. David Shirley on February 12, 2010, but declined

further treatment with him.

He states emphatically that left testis needs to be removed, as
“several” doctors have told him this.  He has multiple notes, but no
testicular doppler scans or op notes.  At 5 mos post op, I would
expect more atrophy, and I feel there is good chance his testis is not
ischemic.  

I would recommend doppler testis ultrasound, and baseline semen
analysis.  I realize he is tender, but there should not be any medical
reason why he cannot resume normal activity at this point.
Orchiectomy is unlikely to change his pain pattern, and in the
absence of infection, the only reason to perform elective orchiectomy
would be to try to reduce his pain.  This far out from surgery, I don’t
see any benefit in exploration of scrotum.  He states he was told his
hernia has returned.  While I do not feel a hernia, this should be
evaluated by general surgeon.

After a change of physician was approved by the Medical Cost Containment

Division, the claimant began treating with Dr. Carl Covey on May 10, 2010, for pain

management.  Drug testing was positive for THC and Dr. Covey told the claimant

he would not write prescriptions for him without a clean drug test.  A second test

was performed July 28, 2010.  Dr. Covey informed the claimant that he would no

longer treat him in a letter dated August 12, 2010.

The claimant saw Dr. Tim McClure on June 9, 2010, complaining of anxiety

and pain in the left side of the scrotum.  He gave the following history:

Hx of hernia repair.  Lost L testicle after surgery . . . pt with 15 months
of pain, fridge fell on him, hernia, ended up with torsion, had surgery
but testicle died per pt.  Never resected, chronic pain, workman’s
comp not doing anything, recently set up for pain management but
thinks something might be wrong internally, no fever, on Klonipin for
anxiety, has been out for a week, very anxious.
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The report also shows the claimant denied back pain.  He denied drug use but

admitted alcohol use.  Dr. McClure prescribed Klonipin and recommended follow-up

with a urologist.  

A repeat CT scan of the abdomen and pelvis, conducted June 9, 2010, was

normal except for surgical scarring.  There was no evidence of edema, hematoma,

recurrent hernia, or inflammatory process.

A third CT scan, conducted on August 16, 2010, showed a left-sided renal

calculus (kidney stone).  Further evaluation was recommended.

A fourth CT scan, conducted August 11, 2010, was normal.

On September 15, 2010, Dr. Anna Redman, a general practitioner, excused

the claimant from work indefinitely and recommended evaluation by a urologist and

surgeon for persistent left inguinal pain and low back pain.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As I interpret the medical evidence, the claimant developed a hernia after a

lifting incident at work.  He remained symptomatic and a second surgery was

performed to repair the mesh insert.  Due to the claimant’s continued complaints of

pain, testing was performed to rule out a back injury but there is no medical

evidence or lay testimony to support a traumatic work-related back injury.

Although the claimant states he is still symptomatic diagnostic testing has

ruled out a recurrent hernia, nerve damage or inflammation and the UAMS

physicians do not consider him to be a surgical candidate.  The physicians

recommended pain control but Dr. Covey refused to assume the claimant’s care

after drug tests were positive for marijuana.  The claimant’s activities shown and

discussed on his internet pages do not support his complaints of debilitating pain.

Accordingly, I find further medical treatment is unreasonable and

unnecessary for the compensable hernia injury.
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1. The Workers’ Compensation Commission has jurisdiction of this claim
in which the employee-employer-carrier relationship existed on March
12, 2009, at which time the claimant sustained a compensable injury
at a compensation rate of $277.00/$208.00.  Medical expenses and
temporary total disability benefits were paid until May 10, 2010, and
again from July 15, 2010, to August 8, 2010.  The Medical Cost
Containment Division issued a Change of Physician Order on April 7,
2010, from Dr. Shirley to Dr. Covey.

2. The claimant’s request for additional treatment for his hernia is
hereby denied as unreasonable and unnecessary.  Diagnostic testing
shows no recurrent hernia and surgery to explore the scrotum has
been ruled out by the claimant’s physicians as there is no atrophy,
infection or torsion.

3. There is no evidence showing the claimant injured his back on March
12, 2009.  Diagnostic testing was performed which ruled out a back
injury as the source of the claimant’s left groin pain.

4. If they have not already done so, the respondents are directed to pay
the court reporter, Linda Parker’s, fees and expenses within thirty
days of receipt of the bill.

This claim for additional medical treatment is respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


