
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G100140

TERESA CLAY, EMPLOYEE CLAIMANT

TYSON POULTRY, INC., 

SELF-INSURED EMPLOYER RESPONDENT

TYNET CORPORATION,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 27, 2011

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE

DOUTHIT in Hope, Hempstead County, Arkansas.

Claimant, MS. TERESA CLAY, appeared Pro Se.

The respondents were represented by HONORABLE E. DIANE GRAHAM,

Attorney at Law, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On June 30, 2011, the above captioned claim came on for a hearing in

Hope, Arkansas.  A prehearing conference was conducted on April 28, 2011,

and a Prehearing Order was filed on April 29, 2011.  A copy of the Prehearing

Order was marked as Commission Exhibit 1, and made a part of the record

herein without objection, subject to any modifications made at the full hearing.

 Also blue-backed and included as a part of the record as Claimant’s Proffered

Exhibit No. 3 is a CD of testimony presented at the Arkansas Appeal Tribunal.

At the June 30, 2011, full hearing, the parties stipulated to the following:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including on or before May 13, 2010, when the

claimant sustained a compensable chlorine or chemical

exposure injury.

3) Respondents accepted the claim as compensable and paid

some medical expenses.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) The claimant’s average weekly wage and compensation rates

determination.

2) W hether the claimant is entitled to 19 days of temporary total

disability benefits while she was still employed with the

respondents; and/or temporary total disability benefits from

claimant’s date of termination (approximately July 20, 2010)

through December 17, 2010.  (T. p. 37, lines 20-23)

3) Whether respondents are responsible for the emergency room

charges from date of service, July 5, 2010.

At the prehearing conference, the claimant contended the following:

1) It started from day one.  Just over time got worse (bad).  They

never done a report on it until I got real bad and then I had to get

ugly with them before they would do it, after I got into it with the

nurse’s then and only they did.  May 2010 is when they put it on

paper, before May of my report they just sent me outside for

fresh air or would put me in front of a fan.

2) I was sick due to chemical’s.  By the time they moved me from

them, they did not give me time to get well.  I was sick to side

effects of med (drug call: Megestrol, Acet 40 mg).  Because I

was losing weight due to no taste buds,  had my side effects, Dr.

H. Patel and Billy, Tyson nurse, said this will help you eat and

gain weight.  Billy said she would take care of all my points.  I

asked him for work excuse, he said Tyson’s would not allow it.
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3) I am entitled to temporary total disability outlined in the issues

and payment of the ER visit on July 5, 2010.

At the prehearing conference, respondents contended the following:

1) Respondent accepted claimant’s injury as compensable and

provided medical treatment with Dr. Patel on May 28, 2010,

June 4, 2010, July 12, 2010, July 20, 2010, and August 2, 2010.

On June 4, 2010, Dr. Patel released claimant to regular work.

2) Tyson sent claimant to Dr. Colclasure, ENT, August 17, 2010.

He released claimant to regular work with the avoidance of

chemical exposure.

3) Tyson then sent claimant to Dr. Bakhtawar for a pulmonary

consult.  Both Dr. Bakhtawar and Dr. Colclasure released

claimant from their care December 17, 2010.

4) Claimant was not taken off work and continued to work for Tyson

until terminated for absenteeism on August 6, 2010.  Respondent

denies that the claimant is entitled to any temporary total

disability benefits as a result of the injury.  Alternatively, claimant

filed for and received unemployment benefits, thus Ark. Code

Ann. § 11-9-506 is applicable.

5) Respondent is not liable for the Medical Park  Hospital charges

for July 5, 2010.  That treatment was not authorized and claimant

used  her Tyson group health insurance.  (See Claimant’s exhibit

reflecting payment)  Claimant had been provided as of May 27,

2010, information concerning medical treatment and change of

physicians.

6) Tyson ordinarily provided transportation for the claimant and

claimant never submitted a mileage request.  The workers’

compensation adjuster, Beverly Ball, wrote the Commission

January 10, 2011, advising that claimant needed to provide the

date she is requesting mileage.  That was never done until

claimant submitted her prehearing questionnaire response this

week.  If claimant will send a written request for mileage on

August 17, 2010, listing the round trip mileage with her signature,
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Tyson will pay the mileage.

7) Claimant has also attached a medical bill for the December 17,

2010, visit to Dr. Colclasure and his medical report.  Tyson was

never provided that report or the bill.  It has now been sent to the

adjuster and will be paid in accordance with the fee schedule.

8) Claimant is not entitled to any temporary total disability benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are hereby accepted as

fact.

3) I find that claimant’s average weekly wage at the time of her

stipulated compensable injury was $366.08 per week which

would entitle the claimant to a temporary total disability rate of

$244.00 per week and a permanent partial disability rate of

$183.00 per week.

4) The claimant has failed to prove by a preponderance of the

credible evidence that she is entitled to any of the temporary total

disability benefits requested.

5) Claimant has proven, by a preponderance of the evidence, that

the emergency room visit of July 5, 2010, was reasonable,

necessary, and related to the claimant’s stipulated compensable
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injuries.  Therefore, respondents are responsible for the July 5,

2010, emergency room visit.

DISCUSSION

The claimant worked for the respondent employer in the sanitation

department beginning January 26, 2010.  (T. p. 39, lines 10-12)  The parties

stipulated that in May of 2010 while working in the sanitation department the

claimant sustained compensable injuries due to chlorine and other chemical

exposure.  Page 1 of Respondents’ Exhibit 1 shows the claimant first treated

with Dr. Patel on May 28, 2010, regarding her stipulated compensable

injuries.  The claimant testified Dr. Patel never took her off work for her

compensable injuries.

Following the claimant’s stipulated compensable chlorine exposure, the

respondents moved the claimant’s position from sanitation to a different job

in “de-bone.”  (See T. p. 45, lines 12-16)  Following the claimant’s treatment

with Dr. Patel she then treated with Drs. Colclasure and Bakhtawar.  The

claimant testified that neither Dr. Colclasure nor Dr. Bakhtawar ever took the

claimant off work.  (T. pp. 47-48, lines 14-25 & 1-7)

The claimant testified that sometime during the week of July 20, 2010,

she was terminated from Tyson due to absenteeism.  The claimant contends

that her absenteeism was due to her stipulated compensable injuries.  Prior

to being terminated in July of 2010 the claimant testified she had to receive

emergency treatment on July 5, 2010, because her “throat was swelling” and
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“my heart was racing.”  (T. p. 31, lines 6-9)  Respondents argue that the

July 5, 2010, emergency room bill was unauthorized treatment and was not

reasonably necessary or related to the claimant’s stipulated compensable

injuries.  The claimant contends that respondents should be responsible for

the July 5, 2010, emergency room visit.

Claimant argued at the prehearing that she missed approximately 19

days while still employed by the respondents due to her stipulated

compensable injuries and that as a result respondents should be responsible

for 19 days of temporary total disability benefits prior to the claimant being

terminated on or about July 20, 2010.  Claimant further argued at the full

hearing entitlement to temporary total disability benefits from the date of her

termination, approximately July 20, 2010, through December 17, 2010, when

she became gainfully employed at a restaurant.  In summary, respondents

contend claimant is not entitled to any additional benefits.

ADJUDICATION

At the full hearing, the parties could not agree upon the claimant’s

average weekly wage at the time of her stipulated compensable injuries.  On

addressing the issue of average weekly wage and comp rates, it is necessary

to look to Ark. Code Ann. § 11-9-518 which provides in part:

(a)(1)  Compensation shall be computed on the average weekly

wage earned by the employee under the contract of hire in force
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at the time of the accident and in no case shall be computed on

less than a full-time workweek in the employment.

The claimant’s testimony at the full hearing regarding her hourly wage was

uncertain.  

THE COURT:  Okay.  What are you contending that your average

weekly wage was at Tyson around May. . . .

MS. CLAY: Well, I had got up to ten.  You know, I ain’t for sure

if it was $10.05 or. . . .  It seems like it was something like $10.05.

(T. p. 6, lines 11-15)

To substantiate their respective arguments regarding average weekly

wage claimant introduced Group Claimant’s No. Exhibit No. 1 which consisted

of approximately nine pay stubs from the respondent employer and

respondents introduced a weekly wage printout as Respondents’ Exhibit

No. 3.  Respondents’ Exhibit No. 3 and Group Claimant’s Exhibit No. 1

constituted the best evidence when determining the claimant’s average

weekly wage.  It was stipulated that claimant sustained her compensable

chlorine exposure injury on May 13, 2010, and the pay records show that for

the five work weeks prior to the claimant’s stipulated injury her average

weekly wage was $366.08 per week.  The $366.08 calculation was based on

the claimant’s April 10, 2010, paycheck in the amount of $368.00; her April 17,

2010, paycheck in the amount of $368.00; her April 24, 2010, paycheck in the

amount of $370.03; her May 1, 2010, paycheck in the amount of $405.97; and
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her May 8, 2010, in the amount of $318.41.  After considering all of the

credible evidence I do find that the claimant’s average weekly wage was

$366.08 which would entitle the claimant to a temporary total disability rate of

$244.00 per week for temporary total disability benefits and $183.00 per week

for permanent partial disability benefits.

The claimant is requesting temporary total disability benefits for 19

various days before her termination in July of 2010 through December 17,

2010.  Temporary total disability is that period within the healing period in

which an employee suffers a total incapacity to earn wages.  Ark. State Hwy.

& Transp. Dept. v. Breshears, 272 Ark. App. 244, 613 S.W.2d 392 (1981).

“Disability” means incapacity because of an injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time

of the injury.  The Commission may consider the claimant’s physical

capabilities and evaluate her ability to engage in gainful employment.  The

claimant bears the burden of proving both that she remains within her healing

period and, in addition, suffers a total incapacity to earn pre-injury wages in

the same or other employment. 

The claimant bears the burden of proving her entitlement to temporary

total disability benefits.  The claimant has failed to prove by a preponderance

of the evidence that she was totally disabled from engaging in any gainful

employment for any time prior to her termination by the respondents.  The
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claimant has also failed to prove by a preponderance of the evidence that she

was totally disabled from engaging in any gainful employment from the date

of her termination through December 17, 2010.  The record reflects the

claimant continued to work for the respondents after her stipulated

compensable chlorine and chemical exposure injury.  The record reflects that

after the claimant was diagnosed with “reactive airway disease” her employer

changed her position from sanitation to “de-bone.”  (See RX 1, p. 13)  The

medical records clearly show that the claimant has treated with Drs. Patel,

Bakhtawar, and Colclasure of which none ever recommended that claimant

remain completely off work.  A review of the medical records reveal that while

doctors recommended the claimant stay away from chlorine and other

chemicals and work light duty for a while, in no event did a doctor recommend

the claimant remain completely off work.

Further, it must be noted that shortly after being diagnosed with the

chlorine and chemical exposure the claimant was moved to the de-bone job.

At the claimant’s deposition she testified that she was able to perform the de-

bone job.  

Q Were you able to do the job in de-bone?

A Yes.

Q And you said  yes.  And you were under oath when you gave this

deposition, is that correct?
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A Yes, ma’am.  That is correct.

(T. p. 46, lines 10-14)

The claimant testified after she left her employment with Tyson’s she filed for

unemployment and advised that she was ready, willing and able to work.  

Q Now,  you’ve already told me in your deposition that when you

filed for unemployment, you were ready, willing and able to work.  Is

your testimony different here today?  That’s not true?

A That’s true.

(T. p. 60, lines 9-13)

At no time during any of the periods in which the claimant has requested

temporary total disability did the claimant suffer a total incapacity to earn

wages.  Based upon all the credible evidence now before the Commission, I

find that the claimant has failed to prove by a preponderance of the evidence

that she is entitled to any of the temporary total disability benefits requested.

Claimant argues that her emergency room visit on July 5, 2010, should

be the responsibility of the respondents because it was directly related to her

stipulated compensable chlorine and other chemical exposure injuries.

Respondents argue that the July 5, 2010, emergency room visit was

unauthorized medical treatment and therefore not respondents’ responsibility.

The Arkansas Workers’ Compensation Act requires employers to provide

such  medical services as may be reasonably necessary in connection with

an employee’s injury.  Ark. Code Ann. § 11-9-508.  Arkansas Code Annotated
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§ 11-9-508(b) states that “any emergency treatment afforded the injured

employer shall be at the expense of the employer.”  The issue of emergency

medical treatment was discussed in detail in Alsup v. Wal-Mart Associates,

Inc, 2006 AWCC 177, Claim No. F505225, Opinion filed November 17, 2006,

wherein the Commission stated, “section 11-9-508(a) & (b), considered

together, “requires us to determine the reasonableness and necessity of any

medical treatment rendered to an injured employee.  See, generally, Baker v.

Quebecor World, Full Commission Opinion filed May 4, 2005 (Claim No.

F304342).”  The Full Commission went on to state in Alsup v. W al-Mart

Associates, “This exception states that treatment or services furnished or

prescribed by any physician other than the ones selected according to

statutory provisions set forth generally in section 11-9-514, except emergency

treatment, shall be at the claimant's expense.”  (Emphasis added)  

The court has refused to adopt a strict construction of the term

"emergency treatment" that would require that an emergency situation exists

only where life is threatened. Universal Underwriters Ins. Co. v. Bussey, 17

Ark. App. 47, 703 S.W.2d 459 (1986). Accordingly, what constitutes an

"emergency", with regard to our Statute, is a question of fact for the

Commission.  In the case at hand, the claimant credibly testified that on or

about July 5, 2010, her throat began swelling and that she went to the

emergency room because she needed “emergency treatment.”  (T. p. 31, lines
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7-11)  The claimant’s throat swelling incident on July 5, 2010, requiring

emergency treatment was after respondents agreed and accepted the claim

with chlorine and other chemical exposure injuries.  The medical records also

show that the claimant has reactive airway disease which was diagnosed after

the claimant’s chlorine exposure in May of 2010.  Based upon all the credible

evidence now before the Commission, I find that the claimant has proven by

a preponderance of the evidence that her unauthorized emergency medical

treatment on July 5, 2010, was reasonable, necessary, and related to her

stipulated compensable injuries and is the respondents’ responsibility

because the July 5, 2010, emergency room visit was emergency treatment

associated with her stipulated compensable injuries.  Therefore, respondents

are responsible for the July 5, 2010, emergency room bill pursuant to

Commission Rule 99.30.

AWARD

Respondent, Tyson Poultry, Inc., is hereby directed and ordered to pay

for the emergency room visit on July 5, 2010, as said visit has been deemed

reasonable, necessary, and related to the claimant’s stipulated compensable

injuries as emergency treatment.

IT IS SO ORDERED.

S. DALE DOUTHIT
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Administrative Law Judge

SDD/pjb


