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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in El Dorado, Union County, Arkansas.

The claimant was represented by HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

Respondents No. 1 were represented by HONORABLE GUY ALTON
WADE, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 waived appearance at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

January 13, 2011, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on November 15, 2010.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Commission has jurisdiction.

2. The employer/employee/carrier relationship existed
on October 10, 2006, when the claimant sustained a
compensable injury to her neck and left shoulder.

3. The claimant’s average weekly wage was $469.00,
which entitled her to compensation rates of
$313/235.

4. The claimant reached maximum medical improvement
and the end of her healing period for her left
shoulder on May 20, 2008, at which time she was
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assigned a 6% anatomical impairment rating by Dr.
Collins.

5. The claimant reached maximum medical improvement
and the end of her healing period on her neck on
October 31, 2008, at which time she was assigned a
9% anatomical impairment rating by Dr. Adametz.

6. Respondents No. 1 have accepted and either have or
are paying a total of 15% PPD rating to the body
as a whole.

7. A Change of Physician Order was entered on May 6,
2010 appointing Dr. Brad Thomas, neurosurgeon, as
Claimant’s primary treating physician.

8. The claimant is currently under the care of Dr.
Roshan Sharma pursuant to the referral of Dr. Brad
Thomas for pain management.

9. Respondent No. 1 controverts any permanent
disability benefits sought by the claimant in
excess of the 15% permanent anatomical impairment
accepted by Respondent No. 1.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Whether the claimant is now totally and
permanently disabled, or in the alternative,
whether claimant is entitled to wage loss
disability benefits in excess of the anatomical
ratings assigned.

2. Whether the medical treatment claimant had under
the care of Dr. Russell Hatley, her family
physician, and subsequent treatment by Dr. Richard
Dietzen, and/or  Dr. Pippenger, and/or treatment
that she has received through the South Arkansas
Regional Health Center, and Dr. Steve Jones, and
any tests which these physicians have ordered
performed at Medical Center of South Arkansas,
have been reasonable, necessary and related to
claimant’s compensable injuries such that
respondents should be ordered to pay for same to
the extent that of their bills remain unpaid.
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3. Whether additional medical treatment from Dr.
Sharma is reasonably necessary after Respondent
No. 1 refused to approve additional treatment on
or about October 25, 2010.

4. Attorney’s fees.

Respondents No. 1:

1. Claimant’s entitlement to additional PPD (wage
loss) or PTD benefits.

Respondent No. 2:

1. The Death and Permanent Total Disability Trust
Fund defers to the outcome of litigation.

The record includes the January 13, 2011, hearing

transcript and the exhibits contained therein.  In addition,

the record was left open at the conclusion of the hearing to

include any pertinent definitions of “sedentary” work from

either party, and for briefs.  Accordingly, I have

“blue-backed” together to designate as part of the hearing

record: (1) Mr. Giles’ January 14, 2011 letter and the two

pages of federal definitions attached thereto, (2) Mr.

Giles’ letter brief dated February 21, 2011, and (3) Mr.

Wades’ letter brief dated February 28, 2011.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Respondent No. 1 has already paid for all
treatment that is reasonably necessary in
connection with the claimant’s compensable injury;
Respondent No. 1 is therefore not liable for any
unpaid or future treatment of any kind for the
claimant’s work related injury, including medical
treatment, psychiatric treatment and/or
medication. 

2. The claimant has sustained a 10% impairment to her
wage earning capacity in excess of the 15%
permanent anatomical impairment which Respondent
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No. 1 accepted and paid.  Respondent No. 1. is
liable for the 10% permanent disability awarded
herein.

DISCUSSION

Background

The claimant, Mary Champ, became employed by the

Stephens School District on July 17, 2006, as a caregiver to

a special needs student with whom the claimant had

previously worked in the student’s home in the employ of the

student’s parents. (T. 14-15) Ms. Champ became injured on

October 10, 2006, when her assigned student grabbed her legs

causing her to fall. (T. 20)

Thereafter, Respondent No. 1 paid for extensive medical

care including a left shoulder surgery performed by Dr.

Dwayne Daniels in January of 2007, a second left shoulder

surgery performed by Dr. Kevin Collins in November of 2007,

and a two level fusion in the claimant’s neck performed by

Dr. Adametz in April of 2008. When the claimant continued to

complain, Dr. Adametz ordered two more cervical MRI’s in

August of 2008 and in September of 2009. 

After Dr. Collins and Dr. Adametz could not find

anything more to treat in the claimant’s left shoulder and

neck, the claimant received a change of physician to Dr.

Brad Thomas who likewise had nothing to treat the claimant’s

reported symptoms.  Based on Dr. Thomas’ recommendation of
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pain management, Respondent No.1 paid for approximately four

months of pain management provided by Dr. Roshan Sharma.

In a four month period between July 1, 2010, and

November 9, 2010, the claimant was in Dr. Sharma’s office

for therapy and/or pain management classes on 25 occasions. 

According to Dr. Sharma’s records, in those four months the

claimant received pain management training in areas such as

therapeutic and strengthening exercises, deep breathing

exercises, meditative exercises, relaxation techniques, the

effects and sequels of chronic pain and different techniques

to minimize it, formation of treatment for home use,

progressive relaxation response techniques, visualization

and distraction techniques, deep relaxation techniques,

formation of hobbies and a schedule to decrease and minimize

effects of chronic pain, exercises for strengthening and

protecting the lower back, stress reduction, anxiety

reduction and formation of an exercise program. (Jt. Exh. 1

p. 280-312) Dr. Sharma also performed an electrodiagnostic

test on the claimant’s arms in July of 2010, which indicated

the presence of bilateral carpal tunnel syndrome and no

evidence of radiculopathy. (Jt. Exh. 1 p. 291) In November

of 2010, Dr. Sharma proposed to continue the claimant’s pain

management sessions, but that the claimant see a

psychiatrist at her own expense for depression. (Jt. Exh. 1

p. 309, 312) The respondents have apparently accepted

liability for all of Dr. Shahim’s treatment until October
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25, 2010, and have refused to provide any additional pain

management or medication proposed by Dr. Shahim thereafter.

(T. 6)

The claimant has also undergone a course of treatment

either at her own expense or at the expense of Medicare for

complaints initially related to her throat.

     The course of diagnostic testing related to the

claimant’s throat apparently began with emergency room

visits on December 17, 2007, and on January 2, 2008, and

also includes testing or referrals beginning through Dr.

Hatley.  The testing has included a chest x-ray and EKG

performed on December 17, 2007, an x-ray and a CT of the

claimant’s neck on January 2, 2008, a computed tomographic

angiography of the carotid arteries and the circles of

Willis performed on February 26, 2009, a sleep study

performed by Dr. Richard Dietzen, a sleep medicine

specialist, on April 8, 2009, a modified barium swallow

study with video performed on April 28, 2009, a barium

esophogram performed on May 14, 2009, and an

esophagogastroduodenoscopy performed on June 24, 2010. (Jt.

Exh. 103-104, 111-112, 179-181, 190, 202, 206, 278)

Dr. Dietzen opined in an undated letter to the

claimant’s attorney that the claimant’s work-related neck

and shoulder injury, and her fusion surgery, caused the

claimant a number of abnormalities including causalgia,

neuralgia, throat symptoms and other complications. (Jt.
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Exh. 1 p. 230) Dr. Dietzen referred the claimant to Dr. Mark

Pippenger, a behavioral neurologist for treatment.  

Rather than agree with Dr. Dietzen’s assessment of the

claimant’s complaints, after performing his own evaluation,

Dr. Pippenger ultimately concluded that the claimant’s

complaints in late 2009 and early 2010 were predominantly

psychological, not physical, and his working diagnosis was

pain disorder associated with psychological factors

(formerly known as “somatoform pain disorder”). (Jt. Exh. 1

p. 251) 

Dr. Pippenger opined that the claimant should not

receive narcotic analgesics, and Dr. Pippenger referred the

claimant to the South Arkansas Regional Health Center for

psychotherapy. (Jt. Exh. 1 p. 251)

 Medical records in evidence indicate that the claimant

was evaluated at the South Arkansas Regional Health Center

on March 1, 2010, and on March 8, 2010.  Her differential

diagnosis at that time was generalized anxiety disorder

and/or somatic disorder. (Jt. Exh. 1 p. 272) However, the

claimant apparently did not pursue psychotherapy and

returned to prescribed narcotic medication, Vicodin, when

she came under the care of Dr. Sharma in July of 2010 after

her change of physician. (Jt. Exh. 1 p. 282)             

Issue 1: Evidentiary Objection

Tim Atkinson, the owner of TLA Athletic,  performed a

functional capacity evaluation of the claimant on August 21,
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2008, under contract to Functional Testing Centers, Inc.  On

page 129 of the hearing transcript, Mr. Wade asked Mr.

Atkinson a question about statistical information calculated

by Rick Byrd, the owner and principal of Functional Testing

Centers, Inc.  Mr. Giles objected on the grounds that it

would require impermissible hearsay for Mr. Atkinson to

testify about statistics that Mr. Byrd generated and told to

Mr. Atkinson. (T. 129)

Since the statistic was based on calculations that Mr.

Byrd performed, since the statistic was offered for the

truth of the matter asserted, and since Mr. Byrd was not

present at the hearing to testify about the statistic at

issue that Mr. Byrd generated, I find that Mr. Giles’

hearsay objection was well taken, and Mr. Atkinson’s answer

on page 131 lines 13-15 of the hearing transcript will not

be considered in rendering a decision in this case.

Issue 2: Liability For Additional Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the
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Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

In the present case, the physician whose records that I

find best identifies the claimant’s correct diagnosis and

need for additional treatment in this case is Dr. Pippenger,

the behavioral neurologist.  Dr. Pippenger has concluded

with regard to the claimant’s throat and neck complaints

beginning on November 20, 2009:

ASSESSMENT: Pain Disorder Associated with Psychological
Factors: She has illness with no organic disease
sufficient to explain the reported level of symptoms,
with pain as the predominant symptom, and psychological
factors are felt to play the major role of causation of
these symptoms.  She does not have pain due to “discs,”
and I doubt seriously that this has anything to do with
her work-related injury except that the context or
receiving (and continuing to receive) Workmen’s
Compensation payments tends to exacerbate and prolong
the symptoms.  She has had unexplained pain before, in
other locations, including her lower back, and she’s
even been given a diagnosis of “fibromyalgia” before, a
clear somatoform disorder, so it’s as if she were
susceptible to developing a full-blown somatoform
disorder, and the work injury probably just triggered
it to become “full blown.”  She has clearly hysterical
weakness on exam, but her actual neurological
examination is completely normal, and I do not find any
evidence of any kind of neurological disorder. Studies
of her neck have clearly shown she has no “lump” of any
kind that should be compromising her swallowing (she’s
had completely normal swallowing studies and
esophograms).  I also note she reports a “swelling” or
enlargement in her right upper chest that simply is not
there, suggesting she is almost at the point of
developing a somatic delusion....(Jt. Exh.1 p. 237)

In finding Dr. Pippenger’s diagnosis and conclusions

credible, I note that his conclusion that the claimant has

no lump in her throat is supported by the numerous studies
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documented in the record both before and after Dr. Pippenger

followed the claimant in late 2009 and early 2010.  I also

note that his conclusion that the claimant has no

neurological disorder is consistent with Dr. Sharma’s

electrodiagnostic testing later in 2010 which indicated

possible bilateral carpal tunnel syndrome but no

radiculopathy. (Jt. Exh. 1 p. 290) Dr. Pippenger’s

conclusions that the claimant’s symptoms are psychological

in nature, rather than physical, are also supported by his

clinical observations during office visits on January 20,

2010, and on February 22, 2010.  On January 20, 2010, Dr.

Pippenger noted:

While I am discussing the stress she’s under, she is
constantly grunting, sighing, and clutching the side of
her neck, occasionally flinching and making noise as if
she’s uncomfortable.  Interestingly, when I entered the
room she was reading a book, looked completely
comfortable, and put the book down with no problem
before we started to talk. (Jt. Exh. 1 p. 245)

On February 22, 2010, Dr. Pippenger similarly recorded:

I note that when she was checking in and being led back
to the exam room, she looked quite normal, with a
normal-looking affect and demeanor.  After I entered
the room, she began to look rather distressed, and
began to utter vocalizations suggestive of pain and
discomfort, and tended to scrunch up her face and to
grab at her neck on the right side. (Jt. Exh. 1 p. 251) 

Finally, I note that Dr. Pippenger’s conclusion that

the claimant’s somatoform disorder pre-existed her work

injury of October 10, 2006, is consistent with a history 

later taken by Dr. Steve Jones in June of 2010 when he

performed yet another scope of the claimant’s throat.  Dr.
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Jones indicated that the claimant’s symptoms at that time

were very much as they were seven years earlier, i.e., as

they would have been several years before the fall at work

in 2006. (Jt. Exh. 1 p. 278) 

In light of the credible evidence and diagnosis that

the claimant’s throat and pain symptoms are a manifestation

of a somatoform disorder, I have the following observations

regarding additional treatment in this claim. 

A.  Throat-Related Testing  

As a threshold matter, I note that the existence and

extent of an allegedly compensable physical injury must be

established by objective medical findings.  Wal-Mart Stores,

Inc. v. Leach, 74 Ark. App. 231, 48 S.W.3d 540 (2001).

On this record, not only has the claimant failed to

establish that she sustained a throat abnormality causally

related to her 2006 injury, the claimant has failed to

establish the existence of her alleged throat abnormality

with objective findings.  Dr. Pippenger’s opinions, Dr.

Jones’ history and the claimant’s negative results from

numerous tests performed on her throat persuade me, as Dr.

Pippenger opined, that the claimant’s throat complaints are

a manifestation of a somatoform disorder which pre-existed

her injury at work in 2006, and are not related to her

workers’ compensation injury sustained in 2006.  

Consequently, I find that Respondent No. 1 is not

liable for the treatment that the claimant received.   
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B. Psychiatric Treatment/Medication

At the hearing, the claimant’s attorney sought

reimbursement for anti-depressant medication that the

claimant has received in the past, and I also note that both

Dr. Pippenger and Dr. Sharma have indicated that the

claimant should undergo psychiatric treatment. (Jt. Exh.

246, 309)

However, in the present case, again I find credible Dr.

Pippenger’s conclusion that the claimant’s current

psychological abnormality is best described as a somatoform

disorder and that this somatoform disorder pre-existed her

2006 work injury.  Furthermore, I note that the only

physician to specifically render an opinion on whether

proposed psychiatric treatment is reasonably necessary is

Dr. Sharma, and Dr. Sharma indicated that the claimant

should use her own medical insurance (and not workers’

compensation insurance) to pay for the psychotherapy that

Dr. Sharma proposed in late 2010. (Jt. Exh. 1 p. 309) 

In light of Dr. Pippenger’s opinion that the claimant’s

somatoform disorder pre-existed her 2006 work injury, and

Dr. Sharma’s opinion that the claimant should use her own

insurance to pay for psychotherapy, I find that the employer

and the workers’ compensation insurance carrier have no

liability for the claimant’s psychological medication or any

psychiatric treatment that has undergone in the past or may

undergo in the future.     
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C.  Additional Medical Treatment For Physical Injuries

The claimant post undergone two post-surgical MRI’s on

her cervical spine and been evaluated by two neurosurgeons. 

Both have concluded that the claimant has no additional

surgical abnormality in her neck.  She has also been

evaluated by Dr. Collins post-surgically for her shoulder,

and he has likewise concluded that she has no additional

surgical abnormality in her shoulder.

Dr. Pippenger credibly concluded that the claimant’s

complaints in early 2010 were manifestations of a somatoform

disorder and not related to her 2006 injuries.  Dr.

Pippenger’s proposed course of treatment for the claimant’s

somatoform disorder in late 2009 and early 2010 appears to

have been primarily (1) getting her on anti-depressants, (2)

keeping her off of narcotic pain medication, (3) getting her

into psychotherapy, and (4) avoiding more diagnostic testing

based solely on the claimant’s subjective complaints.

The respondents provided the claimant four months of

pain management through Dr. Sharma in the second half of

2010.  As described previously, during those four months

involving approximately 25 patient contacts, Dr. Sharma

prescribed prescription pain medication, prescribed anti-

depressant medication, performed therapy, and taught the

claimant approximately 14 pain management techniques

involving exercise, relation and stress management. (Jt.

Exh. 1 p. 280-312)  
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At present, Dr. Sharma proposes additional pain

management and psychotherapy. However, as discussed above,

even Dr. Sharma proposes that the claimant use her own

insurance to pay for proposed psychotherapy.  In addition, I

note that Dr. Sharma’s ongoing prescriptions for pain

medication appear to be directly contrary to Dr. Pippenger’s

credible recommendation that the claimant not receive any

more prescriptions for pain medication since her symptoms

are somatic rather than physical.  To the extent that Dr.

Sharma proposes more pain management, I also note that his

records indicate that he has already given the claimant

abundant pain management information in the 25 contacts they

had in 2010, and in any event, I am persuaded by Dr.

Pippenger’s conclusions that the ongoing pain that Dr.

Sharma seeks to address at present originates from the

claimant’s pre-existing somatoform disorder, and not from

the physical injuries that she sustained in 2006.

Therefore, in light of (1) the opinion of three

surgeons that the claimant has no further surgical

abnormality; (2) Dr. Pippenger’s opinion that the claimant

never had a physical abnormality in her throat; (3) Dr.

Pippenger’s diagnosis of a somatoform disorder that pre-

existed the claimant’s injury in 2006; (4) Dr. Pippenger’s

opinion that the claimant’s neck, throat, and shoulder

complaints are currently psychological in origin; (5) Dr.

Sharma’s opinion that the claimant should use her own
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insurance for proposed psychotherapy; (6) Dr. Pippenger’s

opinion that the claimant should not receive prescription

pain medication; and (7) the extent of the pain management

techniques that Dr. Sharma has already proved to the

claimant long after the claimant’s symptoms became

psychological rather than physical, I find that Respondent

No. 1 has already provided to the claimant all medical

treatment that was reasonably necessary for her compensable

neck and left shoulder injuries, and that no additional

treatment would be reasonably necessary in connection with

her work-related injuries.  

Issue 3: Permanent Disability Benefits For Wage Loss

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Ark. Code Ann. § 11-9-522.  Permanent disability

compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 
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Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent.  If the employee is totally incapacitated from

earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  Minor

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).

In the present case, the claimant is currently 61 years

old.  She does not remember which grade she last completed
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in school, but believes it was the 7th or the 8th grade. She

has never gotten a GED. (T. 11) She can read.  Her spelling

is not too good when she writes.  She can perform simple

math. (T. 12) 

Her primary work experience has been in housekeeping,

as a CNA in nursing home, and as a caregiver.  When she

worked in housekeeping, she cleaned peoples’ houses. (T. 17)

When she became a CNA at a nursing him, the claimant

attended to patients’ needs, including bathing, meals and

medication. (T. 16) As a caregiver in a private home, the

claimant would sit with an elderly patient at night, cook

meals, give baths, and change bed sheets. (T. 15-16) 

The claimant testified that after her injury she at one

time returned to work for about a week sitting with a

patient in a nursing home. Her responsibilities were to feed

the patient, give her water during the night and to call the

nurses if the patient got out of bed. (T. 78)

While working for the school district when she was

injured by a student, the claimant earned $13.00 per hour

and $469.00 per week.  While working as a caregiver paid by

the boy’s family before she went to work for the school

district, the claimant earned $6.00 per hour.  The claimant

testified that while working for previous families at $7.00

to $8.00 per hour, she could earn $480 to $500 per week if

she worked enough hours. (T. 108) The claimant currently
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receives $785 per month in Social Security Disability

benefits. (T. 78)

I note that the claimant is right hand dominant. After

her second left shoulder surgery, Dr. Collins ultimately

released the claimant on May 20, 2008, with physical

restrictions on the left arm including: use of the arm below

shoulder level, no force greater than 15 pounds, avoidance

of abduction of the arm, and avoidance of repetitive use of

the arm from shoulder level and above. (Jt. Exh. 1 p. 135)   

On June 10, 2008, Dr. Adametz predicted that in about

six more weeks the claimant was going to be about as healed

as she going to get from her neck surgery on April 21, 2008.

(Jt. Exh. 1 p. 136) On July 22, 2008, Dr. Adametz suggested

that a functional capacity evaluation (FCE) be performed at

some point. (Jt. Exh. 1 p. 138) The FCE was scheduled for

August 21, 2008; however, the claimant declined or did not

complete the majority of the testing. (Jt. Exh. 1 p. 145)    

  To the extent that the claimant’s attorney has

suggested that the claimant’s FCE was scheduled prematurely

or was defective because the claimant was on pain medication

that day, I note that on July 23, 2008, a physical therapist

was similarly unable to evaluate flexion and extension of

the claimant’s left shoulder due to very inconsistent manual

muscle testing and included her impressions that the

claimant was “self-limiting.” (Jt. Exh. 1 p. 141-142) I also

note that over a year later Dr. Pippenger on November 20,
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2009, noted that the claimant had a prominent give-way

weakness throughout, more prominent on the left, but with

deception, she had normal muscle strength in all muscles.

(Jt. Exh. 1 p. 237) In light of the claimant’s credible

diagnosis of a somatoform disorder, the three month interval

between the time of surgery and the attempted FCE, and the

documented inability of medical personnel to obtain valid

effort from the claimant for other testing both shortly

before and long after the FCE performed on August 21, 2008,

I am not persuaded that the claimant’s lack of a

statistically acceptable completion of the FCE was due to

either a premature test or due to her pain medication on the

day of testing.  In addition, the claimant’s lack of

verifiable effort during the FCE impedes the ability of this

Commission in determining the full extent of the claimant’s

physical abilities.  

However, I also note that no physician has diagnosed

the claimant as being a malingerer, and her somatoform

disorder and perception of pain notwithstanding, the

claimant has attempted to return to work on at least one

occasion as a caregiver in 2009. 

After considering the claimant’s relatively advanced

age, her limited education, the nature and extent of her

work related injuries and assigned impairments, the

restrictions discussed by Dr. Collins, Dr. Adametz and all

other relevant factors, I find that the claimant has failed
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to establish by a preponderance of the evidence that she is

permanently and totally disabled.  To the contrary, I note

that the claimant’s prior work history as a caregiver seems

particularly suited to the work restrictions imposed by her

physicians for her left arm and neck, if she chooses again

to attempt to return to work, so long as she is able to

avoid such potentially strenuous caregiver activities as:

physically restraining a charge to bed when the person

desires to get out of bed at an inappropriate time,

physically assisting (i.e., lifting) a charge to get out of

a chair or bed, or catching a charge who is in the process

of falling while attempting to ambulate.  I note that some

of these activities would apparently be required in at least

some of the past caregiver jobs that the claimant described

at the hearing, and these activities could easily violate

her restriction of no more than 15 pounds of force using her

left arm as per Dr. Collins, and no more than 10 pounds of

lifting as directed by Dr. Adametz.  

On the other hand, I see no aspect of the caregiver job

that the claimant held with the school district or with her

attempted caregiving inside a nursing home in 2009 which

would, by necessity, violate her physician-imposed

restrictions.  Therefore, I conclude that the claimant’s

injuries and associated restrictions have at least some

negative effect on the claimant’s ability to work in some of

the caregiver jobs available in her primary field of
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expertise, but that there also appear to be some caregiver

jobs that she can perform without violating her physician-

imposed restrictions. 

After considering the claimant’s age, education, work

experience, the nature and extent of her work-related

injuries and impairments, and all other relevant factors, I

find that the claimant has sustained a ten percent (10%)

impairment to her wage earning capacity in excess of the 15%

permanent impairment accepted and paid by the respondents as

a result of her compensable injury excluding any additional

impairment that she may also experience as a result of

perceived symptoms resulting from her somatoform disorder. 

Because in assessing the impact of the claimant’s work

injury on her wage earning capacity I am relying only on

post-surgical physician-imposed physical restrictions based

on physical injuries and related surgeries, and since I am

not relying on the claimant’s self-imposed subjective

limitations caused by her somatoform disorder, I find that

the claimant’s compensable neck and shoulder injuries are

the major cause of the 10% permanent disability awarded

herein.               

AWARD

Respondent No. 1 is directed to pay permanent

disability benefits in accordance with the findings set

forth herein.  This award shall earn interest at the legal

rate until paid, pursuant to Ark. Code Ann. § 11-9-809, and



22MARY CHAMP - F611494

Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995), and Burlington Industries, et al v.

Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998); reversed on

other grounds 336 Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by Respondent No. 1 in accordance with Ark. Code Ann. § 11-

9-715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

Respondent No. 1 is also directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


