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STATEMENT OF THE CASE

A hearing was conducted on November 9, 2010, in Hope, Arkansas, to

determine whether the claimant sustained a compensable injury within the meaning

of the Arkansas Workers’ Compensation law.  A prehearing conference was

conducted on September 28, 2010, and a Prehearing Order was filed on was filed

on that same date.  At the full hearing, the parties agreed the Prehearing Order

would be admitted into the record Commission Exhibit 1, subject to any

modifications made at the full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
relevant times, including February 23, 2010.
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3) All issues not outlined herein are reserved.

The sole issue to be litigated at the November 9, 2010, full hearing was

whether the claimant was performing employment services at the time of her

multiple injuries on February 23, 2010.

At the full hearing, claimant contended she was performing employment

services at the time of her multiple injuries on February 23, 2010.

At the full hearing, respondents contended claimant did not suffer

compensable injuries.

DISCUSSION

The claimant testified she began working for the respondent employer in

approximately June of 2009.  The respondent employer was primarily a “call center”

where the claimant worked customer service via telephone calls.  The claimant

testified her normal hours were 9:00 a.m. to 6:00 p.m., forty hours week, and that

normally she would receive one hour for lunch.  The claimant testified that she

would also get a fifteen minute break once every two hours.  The claimant testified

she would always clock in and out through her computer and that she worked in the

team with approximately twenty other call workers.  The claimant testified that

typically the team members would take breaks at the same time; however, if

someone was still on a call they would typically finish that call and then go on

break.

The claimant testified that there were times in the past where she would be



-3-CHERYL CALHOUN - G001843

called back to work while on her fifteen minute break.  The evidence revealed the

claimant was paid for her fifteen minute breaks and was not allowed to leave the

premises in a vehicle during break time.  The claimant testified that during break

time employees could stay inside the building in the designated break area, go

outside to the parking lot and smoke, and go to the privately owned convenience

store across the parking lot.  The claimant testified it was company policy that the

employees could not stay in their car for the fifteen minute break.  The claimant

testified as follows for the reason her employer did not allow people to take breaks

inside their car:

A You couldn’t sit in your car, but, you know, you could go out on
the front parking lot, but you couldn’t go and sit and take your
whole break in your car.

Q Was there some reason . . . Did someone explain to you as to
why you couldn’t do something like that?

A They said they had had people doing drugs out on their break
and stuff, so this kept people, I guess, from doing it.

(T. p. 14, lines 13-22)

On February 23, 2010, the claimant testified she took her first fifteen minute

break after working approximately two hours and decided to move her car from the

rear of the parking lot up closer to the building.  The claimant explained her reason

for doing so was it would be dark when she got off work and for safety reasons felt

it would be in her best interests to move the car up closer to the building if a parking

space had opened while she had been at work for the first couple of hours.  The

claimant testified that on February 23, 2010, when she took her first fifteen minute
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break she went outside to move her car but at that time there were no  parking

places available close to the entrance of the building.  The claimant testified that

since there were no parking places available she smoked a cigarette and then

decided to walk to the convenience store across the parking lot to get a pack of

cigarettes.  The claimant testified she went inside the convenience store bought her

cigarettes and was returning back to the parking lot towards her car when she fell

and sustained multiple injuries, including but not limited to a broken hand.  The

claimant testified as follows regarding the falling incident on February 23, 2010:

Q After you come out of the convenience store, tell what you do
next.

A There was several parking places up by the front door on that
same side, and I was walking across the parking lot, and by
the time I got up on this cardboard, like a twelve-pack or
twenty-four pack of beer that had been smashed, I was going
to try to step over it and just couldn’t . . .  It was , I guess too
big for me to step over and I slipped.

Q So you were walking from the convenience store and you’re
back on the West parking lot and you’re walking towards your
car?

A Yes, sir.

Q And there’s, apparently, a cardboard box which appears to you
to be an old, maybe something that used to hold beer?

A Yes, because there was some beer cans that had been
flattened in it.

Q Okay.  And had been flattened because cars had run over it at
one time or another?

A Yes, sir.
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Q By the time you see it and realize it’s in the front of you, what
did you . . . did you try and like step over it?

A Yes, sir.

Q What happened?

A Or I was going to walk around it, I’m not sure which, but I was
aware of it as I was stepping on it.

Q Okay.  You kind of saw it at the last minute?

A Right.

Q Then what happened?

A And I just felt my foot go forward and started sliding.  I fell.  I
went to catch myself as I realized it was happening, and I put
my hand up on my face because I knew my face was going to
hit and that’s the hand I broke, and I was trying to break the
fall with my left hand.

(T. p. 18-19, lines 3-25 & 1-14)

The claimant testified after falling she still proceeded to her car and

ultimately was able to get her car closer to the entrance of the employer’s building.

The claimant testified that when she got her car moved she returned inside her

place of employment wherein a coworker noticed she was injured.  At that point it

was recommended the claimant see a doctor and she was sent to Ark-La-Tex-

Medical and saw a Dr. Nash.

The claimant contends that the falling incident which caused her multiple

injuries on February 23, 2010, happened at a time when the claimant was

performing employment services for the respondent employer.

ADJUDICATION
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This case comes down to whether the claimant was performing employment

services at the time of her fall on February 23, 2010.  Ark. Code Ann. § 11-9-

102(4)(B)(iii) states an injury is not compensable if it was inflicted upon the

employee at a time when employment services were not being performed or before

the employee was hired, or after the employment relationship was terminated.

Although the statute does not define employment services, the Commission as well

as the Arkansas Appellate Courts have previously held that an employee is

performing employment services when he or she is engaging in an activity which

carries out the employer’s purpose or advances the employer’s interest directly or

indirectly.  Cheri Pettey v. Olsten Kimberly Quality Care, Full Commission Opinion,

September 13, 1995 (E405037); 328 Ark. 381, 944 S.W.2d 381 (1997).  

An employee carries out the employer’s purpose or advances the employer’s

interests when he/she engages in the primary activity which he or she was hired to

perform.  Kenneth Behr v. Universal Antennas, Full Commission Opinion,

December 6, 1995 (E408376).  The Arkansas Supreme Court has held that the

same test used to determine whether an employee was acting within the “course of

employment” is to be used to determine whether the employee was performing

“employment services.”  Collins v. Excel Specialty Products, 347 Ark. 811, 69

S.W.3d 814 (March 7, 2002).  The test is whether the injury occurred “within the

time and space boundaries of employment, when the employee was carrying out

the purpose or advancing the employer’s interests directly or indirectly.”  In the case

at hand, the claimant was on a paid break and according to her testimony could
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have been recalled while on that break.  However, Ms. Amanda Hernandez, who

worked with Human Resources for the respondent employer, testified that she had

worked for the respondent employer since 2003 and had never known the company

to recall employees to work while on break.  While the possibility of being recalled

while on break is a factor to be considered when determining employment services

when an injury occurs during break time, it must be pointed out that the claimant

went to the privately owned convenience store to buy cigarettes during her break

and any attempts to be recalled while she was at the convenience store would have

proved difficult if not impossible for the employer to achieve.  Based on the credible

testimony from Ms. Hernandez, I do not find that the claimant was subject to being

recalled during her break.  Still, the issue of being recalled during break is not the

determining factor when deciding employment services in this case.  Whether the

claimant was carrying out the employer’s purpose or advancing the employer’s

interests directly or indirectly at the time the injury occurred is the major sticking

point in this determination.

As outlined above, the claimant herself testified that employees were not to

sit in their car while on breaks.  (T. p. 14, line 13)  Additionally, Ms. Hernandez also

testified it was against company policy for employees to even go to their cars during

breaks.  Ms. Hernandez testified as follows regarding the specific company policy

of employees not going to their cars during breaks:

Q Now, when you say that they couldn’t go to their vehicles, if
they had something out in their car and they needed to go get
it, you’re saying there’s some rule that they couldn’t do that?
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A No.  You know, they’re just not allowed to go to their vehicles.
I mean, there’s several situations.  She did mention, you know,
people doing drugs or . . .  I mean, we do have security
cameras on the parking lot, and that’s just been the policy, you
know, that they don’t go to their vehicles on breaks because
they are paid breaks.

(T. p. 36, lines 11-21)

I recognize the claimant was on a paid break when she fell on February 23,

2010, and was also on the employer’s premises when she fell.  However, all of the

claimant’s actions during her fifteen minute break were strictly personal in nature.

In fact, not only were the claimant’s actions personal in nature they were also

strictly prohibited by her employer.  During the fifteen minute break when the

claimant fell on February 23, 2010, she was going to her car in strict contravention

of her employer’s policy.  The claimant specifically testified that when she left the

convenience store she was in the process store of going between the convenience

store to her car:

Q So you were walking from the convenience store and you’re
back on the West parking lot and you’re walking towards your
car?

A Yes, sir.

(T. p. 18, lines 12-15)

For a claimant to establish compensability as a result of a specific incident

which is identifiable by time and place of occurrence, the claimant must prove by

a preponderance of the evidence that the injury arose out of and in the course of

employment.  Ark. Code Ann. § 11-9-102(4)(A)(i).  As stated above, the same test
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to determine was “in the course of employment” is also used to determine whether

the claimant was performing employment services.  Clearly, at the time the claimant

fell she was not performing employment services but rather was undertaking a

personal task of retrieving cigarettes and then a prohibited task of getting in her car

while on a paid break.  Whether an employee is performing employment services

at the time of an accident depends on the particular facts in each case.  In this

matter, I find that claimant has failed to prove by a preponderance of the evidence

that she was performing employment services at the time of her fall on February 23,

2010.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are hereby made in accordance

with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties are hereby accepted
as fact.

3) The claimant has failed to prove by a preponderance of the
evidence that she sustained any compensable injuries as the
result of a specific incident identifiable by time and place of
occurrence on February 23, 2010.  Specifically, the claimant
has failed to prove by a preponderance of the evidence that
she was performing employment services at the time of her fall
on February 23, 2010.
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ORDER

After careful consideration of all the evidence in this matter, and in viewing

such impartially, without giving the benefit of the doubt to either party, I find that

claimant has failed to prove by a preponderance of the evidence that she sustained

any compensable injuries on February 23, 2010.  Therefore, the above captioned

claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT
Administrative Law Judge

SDD/pjb


