
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F613862

DANNY BURTON CLAIMANT

ROBINSON AVIATION RVA, INC. RESPONDENT

COMMERCE & INDUSTRY INSURANCE CO. RESPONDENT
CARRIER

OPINION FILED OCTOBER 20, 2011

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in
Springdale, Washington County, Arkansas.

Claimant represented by KENNETH OSBORNE, Attorney, Fayetteville,
Arkansas.

Respondents represented by MELISSA WOOD, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On July 25, 2011, the above captioned claim was submitted on

the stipulated record.

The issue before the Commission in this matter is whether or

not the claimant is entitled to an anatomical impairment rating for

his sacroiliac problems and/or the L5-S1 disc.  The respondents

have not accepted the 30 percent impairment rating assigned by Dr.

Routsong in his July 17, 2007, clinic note.  It was stipulated by

the parties that on December 13, 2006, the claimant, after falling

forward on the stairs after a vacuum that was left on the stair

slipped out from under him, suffered a compensable injury that

included injuries to his left knee, left shoulder, and lower back.

The claimant ultimately underwent surgical intervention by Dr.

Blankenship on February 15, 2011, regarding his lower back.  An

administrative law judge’s decision dated December 16, 2010,
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determined that the surgery performed by Dr. Blankenship was not

reasonably and necessarily attributed to the accepted injury of

December 13, 2006.

This matter was submitted to the Commission on a stipulated

record.  This matter was originally heard by Administrative Law

Judge Michael Ellig.  However, before a decision was reached in

this matter, Judge Ellig retired from his employment with the

Commission.  In this administrative law judge’s review of this

matter, I determined that an incomplete record was present as it

relates to the documents and stipulations that both parties wish

the Commission to consider.  This administrative law judge

contacted both parties in this matter who both agreed to submit the

documents which they wish the Commission to use to determine the

outcome of this matter.  The claimant’s attorney has submitted

thirteen pages of medical documents.  Those documents will be blue

booked to this opinion.  The respondents’ attorney has submitted a

collection of fifty-seven pages of medical documents.  Those

documents will be blue booked to this opinion.  The parties have

also agreed to sign a document entitled Proposed Stipulations which

is two pages in length.  That document will also be blue booked

into the record and I will consider the stipulations set out in

that document as fact.

On April 2, 2007, the claimant was seen by Dr. Rodney

Routsong.  A portion of that medical report states as follows:

“Mr. Burton was seen today with regard to his
problem with lumbosacral somatic dysfunction.
He continues to have severe pain, particularly
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at both sacroiliac joints, with a “hot poker”
feeling in the back...

“Truncal movements are limited because of low-
back pain.  Low lumbar and bilateral
sacroiliac dysfunction.  This patient is
presently recovering from two orthopedic
surgeries.  He now walks with a marked limp of
the left leg, and uses a cane for balance with
antalgic posturing.  This patient, again,
presents with normal neurological examination.
I see no sign of nerve or cauda equina
compression of the lower lumbar region.  He
also presents with a major complex lumbosacral
somatic dysfunction.  This patient has marked
abnormalities of pelvic mechanics on gait, and
this only continues to increase his pain.  We
have talked about other therapeutic
modalities.  Surgery is not indicated, as
surgical fusion will not help this problem.
He also tells me that he has had injections in
the back that did not help.”

On May 14, 2007, the claimant was again seen by Dr. Routsong.

The medical report from that visit indicates that the claimant has

come to see Dr. Routsong regarding his low back pain.  A portion of

that report states as follows:

“Severe lumbosacral somatic dysfunction is
noted, with particular marked somatic
dysfunction at the right sacroiliac joint.
The patient continues to have major
lumbosacral mechanical abnormalities,
producing pain.

This patient continues to have significant
lumbosacral problems, particularly at the
sacral joints; this is mechanical in nature.
I see no sign of nerve compression.  I do not
recommend neurosurgical intervention.
Surgical fusion will not help this patient
either.”

On June 1, 2007, Dr. Routsong authors a letter regarding an

impairment rating for the claimant.  The body of that letter is as

follows:
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“I initially saw Mr. Danny Burton January 11,
2007, in regard to several pain complaints
including low-back pain.  I have examined him
on several other occasions since that time.
Mr. Burton had difficulty with left knee pain
and function as well as sacroiliac joint
problems and restrictions of left shoulder
movements as well.  His permanent impairment
rating in regard to these complaints is 30
percent.  Thank you for your attention in this
matter.”

On July 17, 2007, the claimant was again seen at the Northwest

Arkansas Neurosurgery Clinic by Advanced Practice Nurse Angela

Stewart.  The medical report indicates that the claimant is being

seen due to his problem of low back pain.  A portion of that report

states as follows:

“Mr. Burton continues to have difficulty with
lumbago and sacroiliac somatic dysfunction
which is much greater on the right, which I
suspect is due to his sacroiliac joint not
rotating correctly.  We will obtain an MRI of
the lumbar spine without contrast in the near
future for his increase in shooting pain in
both hips as well as sensory deficits in the
lower extremities.”

On July 17, 2007, Dr. Routsong again authored a letter

regarding the claimant’s impairment rating.  The body of that

letter is as follows:

“I initially saw Mr. Danny Burton on January
11, 2007, in regard to several pain
complaints, including low-back pain.  I have
examined him on several other occasions since
that time.  Mr. Burton has had difficulty with
left knee pain, as well as sacroiliac joint
pain and restriction of the left shoulder
movements.  His permanent impairment rating in
regard to his sacroiliac joint problem is 30
percent.  Thank you for your attention to this
matter.”
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On November 26, 2007, the claimant was again seen by Dr.

Routsong in regard to his low back pain.  A portion of that medical

report states as follows:

“Lower lumbar and bilateral sacroiliac somatic
dysfunction is found on testing.  He again
complaints of some bilateral greater
trochanter pain as well.”

On June 9, 2009, the claimant underwent a medical evaluation

by Dr. James B. Blankenship.  This evaluation was for multiple body

parts including the claimant’s lower back.  The following are

portions of the report of that medical evaluation that deal with

the claimant’s back pain:

“Concerning his lower back pain, I think it is
likely that it is discogenic in etiology.  We
do not have any current flexation and
extension views, but the gentleman is so
deconditioned and has such significant
fear/avoidance, I do think we are going to see
any pathologic motion because he is unable to
move very well...

...Mechanical lower back pain.  I do feel like
this is likely discogenic in etiology.  The
patient does have a disc protrusion at L5-S1.
I do not see any evidence on his mylogram or
MRI of any radicular compression or neural
impingement.”

On October 21, 2009, Dr. Michael Calhoun authored a letter to

the respondents’ attorney regarding the claimant and any permanent

impairment due to his low back difficulties.  The body of that

letter is as follows:

“I received your letter dated October 19th.  It
would appear to me that because of the
undoubtable preexisting problems at L5-S1, any
further injections would be due to the
preexisting problems and not related to the
work injury in December 2006.
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Because Mr. Burton only had a degenerative
disc disease and not any true disc herniation,
under A.M.A. Guidelines he is not awarded any
permanent impairment.”

On August 16, 2010, Dr. Wayne Bruffet authored a medical

evaluation regarding the claimant and his low back difficulties.

The following is the impression and plan from that medical

evaluation:

“IMPRESSION: Degenerative disc disease, lumbar
spine.

PLAN: It is my opinion that Mr. Burton has a
history of preexisting degenerative disc
disease of the lumbar spine.  I would
respectfully disagree with Dr. Blankenship
that Mr. Burton has “instability.”  I do feel
that Mr. Burton has chronic pain, obviously,
but it does not appear to me that there is a
reasonable surgical solution to this.  I do
not feel that the surgery proposed by Dr.
Blankenship is necessary.  I also do not feel
that Mr. Burton has sustained any injury that
would result in any type of permanent
impairment.”

After reviewing all the medical evidence and the stipulations

agreed to by both parties, I find that the claimant has not proven

that he is entitled to an anatomical impairment rating for his

sacroiliac problems and/or his L5-S1 disc.  I note that Dr.

Routsong gave one opinion as to an impairment rating regarding the

claimant’s left knee sacroiliac joint problems and left shoulder on

June 1, 2007, and stated, “His permanent impairment rating in

regard to these complaints is 30 percent.”  Then on July 17, 2007,

Dr. Routsong states, “His permanent impairment rating in regard to

his sacroiliac joint problems is 30 percent.”  These two documents

from Dr. Routsong show distinct differences considering the first
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rating was for multiple body parts at 30 percent and on July 17,

2007, on the sacroiliac joint problem is rated at 30 percent.

There also appears to be no rational for this change in

circumstances.  From reviewing Dr. Routsong’s medical records

regarding the claimant’s sacroiliac joint problems, it appears that

his impairment rating must have been based on his complaints of

pain and also range of motion testing.  I also note that both Dr.

Calhoun and Dr. Bruffet who performed reviews of the claimant’s

medical records have both determined that the claimant is not

entitled to a permanent impairment rating.  I too have reviewed the

A.M.A. Guides, Forth Edition, and I find no basis for the claimant

receiving a permanent anatomical impairment rating for his

sacroiliac joint problem and/or the L5-S1 disc.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, the following findings of fact and conclusions of law

are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties are hereby

accepted as fact.

2. The claimant has failed to prove by a preponderance of the

evidence his entitlement to an anatomical impairment rating for his

sacroiliac joint problems and/or the L5-S1 disc.
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ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


