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STATEMENT OF THE CASE

On September 26, 2011, the above captioned claim came before

the Workers’ Compensation Commission in Springdale, Arkansas for

hearing. A pre-hearing conference was conducted on July 25, 2011,

and a pre-hearing order filed on July 25, 2011. A copy of the pre-

hearing order has been marked as Commission’s Exhibit No. 1,

without modification and without objection has been made part of

the record. Prior to hearing on September 26th, 2011, the parties

agreed to the following stipulations.

1. The Arkansas Workers Compensation Commission has

jurisdiction of this claim.

2. The relationship of employee-employer-carrier existed on

May 16, 2007.

3. The claimant sustained a compensable neck or cervical

spine injury on May 16, 2007.
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4. The appropriate weekly compensation benefits are $504.00

for total disability and $378.00 for permanent partial

disability.

By agreement of the parties, the following issue will be

litigated.

1. The claimant’s entitlement to additional medical services

related to a level three cervical fusion. 

The claimant contends that he has the right to receive medical

treatment recommended by his treating physician.  The respondent

contends that the physical changes sought to be corrected by the

cervical fusion surgery proposed by Dr. Knox at C4-5, C5-6 and C6-7

are not related to the claimant’s May 16, 2007 accident.

Furthermore, if the claimant has cervical changes related to his

May 16, 2007 accident, surgery is not “reasonably necessary”

treatment by A.C.A. § 11-9-508.

The stipulations agreed to by the parties at the pre-hearing

conference on July 25, 2011 and contained in the pre-hearing order

filed on July 25, 2011, are hereby accepted as fact.  From a review

of the record as a whole to include medical reports, documents, and

other matters properly before the Commission and having had the

opportunity to hear testimony and observe the witness and his

demeanor, the following decision is rendered.

 FACTUAL BACKGROUND

The claimant is a fifty-one year old male who began working

for the respondent on April 1, 2002.  The claimant has previously

been before the Commission related to the issue of compensability
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for his neck or cervical spine.  In an opinion dated December 28,

2009, the Administrative Law Judge found that the claimant did

suffer a compensable injury to his neck or cervical spine on May

16, 2007 and as such he is entitled to additional medical treatment

for that injury.  The December 28, 2009 opinion is final.  

At the hearing on September 26, 2011, the claimant testified

that he had no trouble with or treatments to with his neck prior to

May 2007 (Record 9/26/2011, at p. 7).  He testified that when he

began his work with the respondent, he participated in heavy,

physical work.  The claimant added that his duties consisted of

moving heavy objects and pulling and pushing with an “A-frame.”

Additionally, he added that he did a lot of climbing, bending,

stooping and crawling (Record 9/26/2011, at p.7).  He stated that

he had no problem doing these job duties between April 1, 2002 and

May 16, 2007 (Record 9/26/2011, at p. 7-8).  While engaged in these

types of duties on May 16, 2007, the claimant testified that he

entered a space, stepped into the area and there was no floor.  He

added that he fell down into the space, hitting his left arm on the

way down, hurting his knee and hitting the left side of his head.

As a result of hitting his head, the claimant testified that he

blacked his eye, knocked something loose in his inner ear on the

right side and injured his neck (Record 9/26/2011 at p. 8).

Subsequent to the fall, the claimant testified that the symptoms in

his neck have changed over time.  He added that he now has feeling

loss in his left and right arms and in his pinky finger and the one

[finger] next to it.  Additionally, he testified that the problems
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in his left arm are present all the time and are worse than in his

right (Record 9/26/2011, at p. 9).  The claimant stated that the

problems have been gradual in nature and that the symptoms in his

neck have never gone away since the fall in May of 2007.  The

claimant testified that he continues to work for the respondent,

but that he can no longer look overhead or climb ladders.

Additionally, he stated that he has some weight restrictions

(Record 9/26/2011, at p. 10).  He continued, stating that he now

works controls, just computer work and a few service calls (Record

9/26/2011, at p.10).  He added that he had been treated by doctors

Knox and Cooper since 2007 with some gaps in treatment when his

workers’ compensation was denied (Record 9/26/2011, at p. 10).  On

cross examination, the claimant agreed that his symptoms “waxed and

waned” and that the respondent had allowed an additional person to

assist him with lifting (Record 9/26/2011 at p. 12).  The claimant

also testified that he had physical therapy for this neck in

August, September, and October of 2010 resulting in less neck pain

(Record 9/26/2011 at p.14).  He added that while his pain had

gotten worse, then better over time, his pain was now worse and

included numbness in his arms and  fingers (Record 9/26/2011 at p.

16).

The claimant was referred to Dr. Knox in December of 2007,

who, upon review of a MRI, noted significant disc space changes

(Claimant’s Exhibit No. 1, at p. 38).  The x-ray report of that day

noted:

“...There is significant spondyloarthropathy
at C4-5, C5-6 and C6-7 with significant
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uncinate spurring at C4-5, C5-6 and C 6-7"
(Claimant’s Exhibit No. 1, at p. 39). 

 In April of 2010, Dr. Knox noted that the claimant had

continued neck pain since the fall at work in May of 2007, adding

that the pain was isolated to the neck with radiation into his

right shoulder (Claimant’s Exhibit No. 1 at p. 66).  Dr. Knox also

noted that the claimant’s plain films demonstrated rather prominent

disc space changes from C4 through C7, adding that he recommended

a cervical MRI (Claimant’s Exhibit No. 1 at p. 66).  The x-ray

report from April 2010, noted prominent degenerative disc space

collapse at C4-5, C5-6, and C6-7 (Claimant’s Exhibit No. 1 at p.

67).  The MRI in April of 2010 was denied by workers’ compensation.

   In June of 2010, Dr. Knox again saw the claimant.  He noted

continued pain radiating into the right arm in a C7 radiculopathic

pattern.  Dr. Knox also noted that the claimant continued on

medication and light duty at work. (Claimant’s Exhibit No. 1 at p.

70).  At this time, Dr. Knox felt that an MRI was imperative in

light of the claimant’s continuing difficulty.  The claimant did

receive a MRI in July of 2010.  Dr. Knox reviewed the MRI results

in August 2010, with the following findings: 

“He [the claimant] has been found to have
multilevel degenerative disc changes, end
plate changes.  There is prominent neural
foraminal encroachment, which appears to be
worse on the right C3-4, C4-5 and C5-6”
(Claimant’s Exhibit No. 1 at p. 73). 

However, at this point Dr. Knox recommended other options short of

surgery including physical therapy.  He noted that surgery would

necessitate a multilevel anterior cervical discectomy and fusion
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(Claimant’s Exhibit No. 1 at p. 73).  In December of 2010, Dr. Knox

noted that he had the claimant get electrical studies.  These

studies were normal.  He added that in the face of the normal

electrical studies, he was inclined to believe that the claimant’s

symptoms were coming from his cervical spine (Claimant’s Exhibit

No. 1 at p. 86).  He also recommended a myelogram for further

definition of the claimant’s difficulties.  In January of 2011, Dr.

Knox noted in a letter to the claimant’s attorney, that he believed

that the claimant’s current symptoms were related to the May 2007

fall.  He added that it appeared that more than 50% of his symptoms

were related to his fall (Claimant’s Exhibit No. 1 at p. 88).  In

March of 2011, the claimant underwent a myelogram.  Dr. Phelan,

notes the following findings:

 “There is a normal alignment of the cervical
vertebral bodies.  There is diffuse mild to
moderate degenerative disc disease with
interspace narrowing and osteophytes.  Bony
degenerative change is causing some bilateral
foraminal narrowing and this is most marked on
the right side at the C4-5 and C5-6 levels.
No nerve root compromise is identified.  No
suggestion of a disc herniation is seen.
There is no canal stenosis” (Claimant’s
Exhibit No. 1 at p. 93).  

Upon review of the radiologist report, Dr. Knox noted that he

disagreed with the report, noting: 

“...Although Dr. Phelan does note that there
is significant foraminal narrowing at 4-5 and
5-6 on the right, I believe there to be a
significant problem bilaterally and it appears
to represent neuroforaminal encroachment
secondary to herniated intervertebral disc”
(Claimant’s Exhibit No. 1 at p. 95). 
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At this point, Dr. Knox recommended that the claimant consider an

anterior cervical discectomy and fusion from C4-5 through C6-7

(Claimant’s Exhibit No. 1 at p. 95).

In August 2011, in preparation for the September hearing, the

deposition of Dr. Knox was taken.  In that deposition, Dr. Knox

testified that the claimant’s reports were suggestive of

degenerative disc changes ( Respondent’s Exhibit No.2 at p. 15-17).

Additionally, he added that in reviewing the March 2011 myelogram

that he differed in opinion from Dr. Phelan in finding that the

claimant had a herniated disc.  He added that it was impossible to

tell when the herniation happened (Respondent’s Exhibit No. 2 at p.

19).  He noted that it was at the point of finding the herniation

that he recommended the cervical fusion (Respondent’s Exhibit No.

2 at p. 19).  Dr. Knox added that the claimant’s neck pain was

secondary to the May 16, 2007 fall at work and the surgery would be

in response to the work-related injury (Respondent’s Exhibit No.2

at p. 19-20).  Dr. Knox went on to say that the claimant had pretty

serious degenerative disc disease, but that the disc disease could

have “...smoldered along forever and maybe never developed pain.

But because of his injury it resulted in worsening pain...”

(Respondent’s Exhibit No. 2 at p. 21).  He added that he agreed

that the claimant had an aggravation of a preexisting degenerative

process from the fall in May of 2007 (Respondent’s Exhibit No. 2 at

p. 21).  Dr. Knox added that the herniation could have been there

since the May 2007 injury and that the fusion at all three

recommended levels is necessary because of the May 2007 accident
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(Respondent’s Exhibit No. 2 at p. 24-25).  Dr. Knox went on to

testify that he felt that post surgery, the claimant would always

have trouble looking up and would need frequent breaks, adding that

overhead work would be out as well as heavy lifting but climbing

ladders would be okay (Respondent’s Exhibit No.2 at p. 28-29).

DISCUSSION

The issue of compensability of the neck or cervical spine  has

been settled by prior opinion. The current issue is the claimant’s

entitlement to the cervical fusion recommended by Dr. Knox. 

Arkansas Code Annotated §11-9-102(4)(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

 It is factually settled that the claimant in this case

sustained a compensable injury on May 16 2007, while in the employ

of the respondent. Once it is settled that the claimant has a

compensable injury, the question of medical services must be

determined by looking at the facts in question and determining if

the medical services are reasonably necessary for the treatment of

the claimant’s injury. A.C. A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under A.

C. A. §11-9-508(a) is a fact question for the Commission. Wright



F709743-S. Brown -9-

Contracting Co. v. Randall, 12 Ark App. 358, 676 S.W. 2d 750(1984).

The Arkansas Court of Appeals has addressed the issue of whether

medical care was reasonably necessary for treatment of a

compensable injury in prior decisions.

 In Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950

S.W. 2d 463 (1997), the respondents denied payment for medical

treatment in the form of office visits from 1993 to 1995, Id at

464. The Court affirmed the Commission’s finding that the

claimant’s follow up medical care was reasonably necessary for

treatment of her compensable injury Georgia-Pacific, at p. 466. 

In the Georgia-Pacific case, the  records submitted described the

ongoing nature of the claimant’s symptoms and indicated the

continued use of the TENS unit and the taking of medication. The

Court noted that the Commission considered the multiple surgeries,

the claimant’s persistent symptoms of pain, irritation, and

limitation of motion in her elbow, her continued use of medication,

and a TENS unit for pain control in finding that the office visits

and medical treatment in 1993 through 1995 were reasonably

necessary. Georgia- Pacific, at p. 466.  The claimant in that case

also testified at length about the ongoing problems with her elbow,

and stated that she continued to take medication and use a TENS

unit for pain. Id at p. 466. 

In the instant case, not only did the claimant testify to his

ongoing neck problems, he also confirmed that they began after a

May 2007 fall at work.  Dr. Knox has consistently made notations

and recommendations that claimant’s continued neck pain is a result
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of the May 2007 fall and that his recommended medical treatment is

related to his work-related injury.  In fact, he has given sworn

testimony as such.  Beginning with the claimant’s first visit to

Dr. Knox in December 2007, the medical records indicate that his

neck pain began subsequent to the fall in May of 2007.

Additionally, Dr. Knox in deposition testimony indicated that the

recommended fusion surgery was related to the claimant’s fall at

work and that all three levels of fusion were also related to the

work injury.  One must also consider the fact that Dr. Knox

recommended a course of conservative treatments, including physical

therapy before making the more invasive recommendation of a

cervical fusion.  In G. E. Rail Car Repair Servs. Workers’ Comp v.

Hardin, 62 Ark. App. 120, 969 S.W. 2d 667 (1998) the Arkansas Court

of Appeals held a physician’s note constituted essential evidence

that continued treatment of an employee for a work-related injury

was reasonable and necessary.  In this case, Dr. Knox has

consistently noted that the claimant’s complaints of neck and

related pain and need for surgery are related to and did not begin

until after the May 2007 fall at work.  In fact, Dr. Knox in a

letter to the claimant’s counsel in January of 2011 stated that he

felt that more than 50% of the claimant’s symptoms were related to

his fall.  He added that the current treatment and recommendations

are related to the fall and the damage it inflicted.  

Even if the finder of fact were to disregard Dr. Knox’s

testimony as to the general nature and cause of the claimant’s
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neck condition, I cannot disregard the doctor’s deposition

testimony.  Clearly Dr. Knox believes that this claimant has a

serious degenerative disc condition and he has consistently stated

such.  He also believes that the condition may have been present

for sometime.  However, based on his deposition testimony he also

believes that the fall on May 16, 2007 aggravated this degenerative

condition and caused the claimant’s continued symptoms. 

Recently the Arkansas Court of Appeals has addressed this

issue in Leach v. Cooper Tire & Rubber Co., 2011 Ark. App. 571.  In

that case as here, the claimant had a pre-existing condition prior

to his accident. The Court found that employers take employees

where they find them and employment circumstances that aggravate

pre-existing conditions are compensable. Citing Heritage Baptist

Temple v. Robinson, 82 Ark. App. 460, 120 S.W. 3d 150 (2003). The

Court also found that a pre-existing asymptomatic condition that

becomes symptomatic because of an injury is compensable. Leach v.

Cooper Tire & Rubber Co., 2011 Ark. App. 571. There must however be

substantial evidence to support such a finding and that substantial

evidence must be in the form of objective medical findings. Here it

is clear based on Dr. Knox’s testimony that the claimant’s pre-

existing condition became symptomatic because of the May 2007

compensable injury.  This is supported not only by the testimony of

Dr. Knox but his objective medical findings and the testimony of

the claimant. Even though the claimant appears to have a serious

degenerative disc condition, there is no evidence to support a

finding that he was symptomatic prior to the May 2007 fall.
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Additionally, there is no evidence to support the claim that the

physical changes that necessitate the cervical fusion surgery are

not related to the May 16, 2007 injury.

Additionally, I have reviewed the report submitted into

evidence by the respondent from Dr. Peter Garcia.  That report

states that the surgery recommended by Dr. Knox does not meet the

standards set out in the Washington State guidelines for cervical

surgery, 2004.  I find however, that much more weight must be given

to the physician that has treated a patient for a long period of

time over a review of the case done in preparation for trial. Dr.

Knox has treated the claimant since 2007, he has monitored the

claimant’s progress as well as his pain issues.  In light of the

long period time [four years] that Dr. Knox treated the claimant

before recommending surgery, I must give greater weight to his

opinions and recommendations.  Therefore, I do not find Dr.

Garcia’s report convincing and give greater weight to the lengthy

treatment, notes and testimony of Dr. Knox.

 The claimant in this case has provided sufficient evidence in

the form of testimony and physician’s notes and recommendations to

prove that his request for additional medical services is

reasonably and necessarily related to the treatment of his

compensable injury sustained on May 16, 2007. Additionally, while

Dr. Knox does not promise perfection post fusion, he does note that

the claimant should have improvement but with limitations

(Respondents Exhibit No. 2 at p. 29).
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven through sufficient

evidence including claimant’s testimony, the

documentary evidence and the testimony of Dr.

Knox that the recommended treatment in the

form of a cervical fusion is reasonable and

necessary for the treatment of his compensable

neck injury.  Therefore, he is entitled to

medical services related to his compensable

injury that occurred on May 16, 2007.

2. Having proven that such services are

reasonable and necessary to the treatment of

his compensable injury, the claimant is

entitled to any and all medical services and

any other benefits related to the cervical

fusion surgery recommended by Dr. Knox.

ORDER

The respondents shall pay for any reasonable and necessary

medical services recommended by Dr. Luke Knox related to the

claimant’s compensable neck injury of May 16, 2007.

All benefits which are herein awarded are payable in a lump

sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                   
                                   AMY GRIMES
                              ADMINISTRATIVE LAW JUDGE
                                         


