
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G001654 & G103241

LORNA BROWN CLAIMANT

COBB VANTRESS, INC. RESPONDENT
                                                       
TYNET, TPA         RESPONDENT

OPINION FILED NOVEMBER 18, 2011

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

On August 23, 2011, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas for

hearing. A pre-hearing conference was conducted on June 14, 2011,

and a pre-hearing order filed on June 16, 2011.  A copy of the pre-

hearing order with modifications has been marked as Commission’s

Exhibit No. 1.  The modifications to the pre-hearing order include

the removal of the issue of temporary total disability and

attorney’s fees.  Without objection Commission’s Exhibit No. 1 is

made part of the record. Prior to the hearing on August 23, 2011,

the parties agreed to the following stipulations:

1. On all relevant dates between September 18, 2009, and

February 26, 2010,  the relationship of employee-self

insured employer-TPA existed between the parties.

2. On December 27, 2009, the appropriate weekly compensation

rates were $185.00 for total disability and $154.00 for

permanent partial disability.
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3. On February 3, 2010, the appropriate weekly compensation

rates were $195.00 for total disability and $154.00 for

permanent partial disability.

4. On February 3, 2010, the claimant sustained a compensable

injury to her right elbow.

5. There is no dispute, at present, over any benefits for

the claimant’s compensable right elbow injury.

6. The respondent denies that the claimant sustained any

compensable injury on December 27, 2009 and controvert

this claim in the entirety.

7. The respondent denies that the claimant sustained any

compensable injury to any other portion of her body,

other than her right elbow, on February 3, 2010.

Prior to hearing on August 23, 2011, the parties also agreed

to litigate the following issues:

1. Whether the claimant sustained a compensable injury to

her neck or cervical spine on December 27, 2009 and/or

February 3, 2010.

2. The claimant’s entitlement to medical services from

February 26, 2010 through a date yet to be determined for

her neck or cervical difficulties.

The claimant contends that she sustained a compensable injury

to her neck and right shoulder and upper extremity on February 3,

2010, as the result of a specific identifiable incident.  The

claimant also contends that her job duties in December of 2009,

caused injury to the same body parts but that her condition did not
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become severe enough to require medical treatment until February 3,

2010.  The claimant contends that she is entitled to reasonable and

necessary medical treatment related to the injuries.  The claimant

also contends that her attorney is entitled to an appropriate

attorney’s fee.  

The respondent denies that the claimant sustained a

compensable injury on December 27, 2009, and raises failure to give

notice of said injury in a timely fashion. The respondent denies

claimant sustained a work related injury on February 3, 2010, to

her neck, right shoulder, and upper extremity.  Respondent states

that prior to her employment with Cobb Vantress, the claimant

underwent a three level cervical fusion and that any cervical

shoulder or upper extremity difficulties the claimant is

experiencing is a result of the natural progression of her pre-

existing condition. 

The stipulations agreed to by the parties as modified prior to

hearing on August 23, 2011, and modified in the pre-hearing order

are hereby accepted as fact. From a review of the record as a whole

to include medical reports, documents, and matters properly before

the Commission and having had the opportunity to hear the testimony

of the witnesses and their demeanor, the following decision is

rendered.

FACTUAL BACKGROUND

The claimant is a 44 year old female who was employed by the

respondent on December 27, 2009 (Record 8/23/2011 at p. 7). She
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worked for the respondent for four to five months prior to her

December 27, 2009 incident (Record 8/23/2011 at p. 7).  Claimant’s

job duties were putting hatched chickens on a belt to be shipped.

However, the claimant testified that on December 27, 2009, she was

assigned an unusual job duty (Record 8/23/2011 at p. 7).  The job

duty was pushing racks with chickens. The claimant testified that

the racks were 8 to 9 feet tall, and very heavy (Record 8/23/2011

at p. 8, 9). She testified that the racks were very hard to push

(Record 8/23/2011 at p. 9). Upon pushing the racks, the claimant

felt a sharp pain in her right shoulder between her back and

shoulder. She made no report of the December 27, 2009 incident

(Record 8/23/2011 at p. 9).  Additionally she testified that she

had previously had three discs replaced in her neck in January of

2009 (Record 8/23/2011 at p. 9, 10).  However, claimant underwent

a pre-employment physical before going to work for the respondent

and was hired by the respondent in September of 2009 (Record

8/23/2011 at p. 9, 10, 11).  She testified that she had had no neck

treatment since her release by a doctor in March of 2009 subsequent

to her January 2009 surgery (Record 8/23/2011 at p. 11).  From

September of 2009 when she began working for the respondent, until

December 27, 2009, the claimant testified that she had had no neck

treatment (Record 8/23/2011 at p. 12).  Having gotten no treatment

and made no report of the December 27, 2009 incident, the claimant

continued to work (Record 8/23/2011 at p. 12).  On February 3,

2010, the claimant testified that she again suffered an injury

while lifting and pulling racks of chickens (Record 8/23/2011 at p.
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13). She testified that she was lifting a rack and had a sharp pain

in her shoulder and dropped the rack twisting her elbow (Record

8/23/2011 at p. 13).  The elbow injury has been accepted by the

respondent.  The claimant testified that again she got no medical

treatment (Record 8/23/2011 at p. 15). Additionally she agreed with

her counsel that she also refused treatment signing a work related

form to that nature (Record 8/23/2011 at p. 15; Respondent’s

Exhibit No. 2 at p. 7). The claimant stated that she didn’t know if

she needed any treatment on that date or whether she could “sleep

it off.” (Record 8/23/2011 at p. 15, 16).  The claimant testified

that she was off for light duty and wanted to see how that would do

(Record 8/23/2011 at p. 16).  Claimant then went on light duty but

got to a point where she could not lift her arm above her head

(Record 8/23/2011 at p. 16).  While claimant reported the February

3, 2010 accident, it was not until February 16, 2010, that she

sought medical treatment. On that date, the claimant saw Dr. Holder

at the request of the respondent.  Claimant stated that she could

not lift her arm above her head (Record 8/23/2011 at p. 17).  By

the time the claimant saw Dr. Holder she said that she was having

severe shoulder and neck pain, including spasms and she testified

that subsequent to her release from the 2009 injury until the

December  2009 incident, she had not suffered such spasms (Record

8/23/2011 at p. 16, 17).  The claimant testified that she returned

to work and worked an additional two weeks subsequent to the

February 3, 2010 incident (Record 8/23/2011 at p. 18).  Dr.

Holder’s notes related to the February 3, 2010 incident note that
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the claimant came to the doctor’s office on February 16, 2010. Dr.

Holder diagnosed her problem as cervical strain with right

radicular complaints (Claimant’s Exhibit No. 1 at p. 2, 3).  Dr.

Holder goes on to note a previous disc surgery (Claimant’s Exhibit

No. 1 at p. 5).  A radiology report dated February 16, 2010 makes

the following notation:

“There is normal alignment. The vertebral body
heights and disc heights are well
maintained...C6 and C7 with bone plugs present
at the disc spaces compatible with anterior
body fusion. There is good alignment.”
(Claimant’s Exhibit No. 1 at p. 6).

The radiology report made no notation of any unusual injuries

to the claimant’s cervical spine.  The claimant testified that she

had continuing problems that she felt were due to her work

incidents, but she was not allowed to return to see Dr. Holder

(Record 8/23/2011 at p. 18, 19). The subsequent visits to Dr.

Holder were denied by Ruth Breeze, the HR Manager for the

respondent. The claimant testified she then went on her own to see

Dr. McGraw.  She had two visits before her insurance was cancelled

(Record 8/23/2011 at p. 19).  The only medical notation we have in

the record from Dr. McGraw, is a notation dated April 2, 2010, in

which Dr. McGraw makes the following statement:

“Lorna Brown has a history of previous spinal
cord decompression and cervical fusion. Now
after heavy work the patient is having
radiculopathy symptoms similar to what she had
prior to previous surgery. Patient needs to be
off work to avoid further injury while being
evaluated by MRI.” (Claimant’s Exhibit No. 1
at p. 7).
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The claimant testified that she has been unable to obtain any

medical treatment but feels she needs continued treatment because

she still can’t lift, has pain, and can’t stand or sit for long

periods of time. Additionally the claimant testified that her usual

job duties for the respondent such as stacking and boxing chickens

up to 120 boxes in a room weighing 25 to 35 pounds did not cause

her condition to worsen. However, between February 3, 2010 and

February 16, 2010, her condition did worsen (Record 8/23/2011 at p.

21, 22). Additionally the claimant testified that her supervisor

Sarah Seal saw the February 3, 2010 incident and that she reported

the incident to Ms. Seal. The claimant then went straight to the

break room and never returned (Record 8/23/2011 at p. 36).  The

respondent called Sarah Seal to the stand during the hearing. Ms.

Seal testified that while the claimant reported an incident to her

on February 3, 2010, she did not see it (Record 8/23/2011 at p. 46,

47). Additionally on cross examination Ms. Seal stated that she was

laid off from the respondent but would like to return to work for

the respondent (Record 8/23/2011 at p. 45, 49). the respondent also

called the Human Resource Manager, Ruth Breeze, who testified that

she was aware of the reported incidents and as a result of her

investigation, the claimant’s injuries were denied.  She testified

that the only injury that had not been denied was the right elbow

injury which had been listed on the February 3, 2010 statement as

the only injury (Record 8/23/2011 at p. 55). Claimant also

testified to her part time duties at the Cedarville Schools. She

stated that while she had been full time with heavy work duties,
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once she began work with the respondent she only filled cafeteria

trays (Record 8/23/2011 at p. 58, 59). 

   DISCUSSION

The Commission has been asked to determine whether the

claimant sustained a compensable injury to her neck or cervical

spine on two separate dates. The first being December 27, 2009 and

the second being February 3, 2010. A.C.A. §11-9-102(4)(A)(i)

defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services or results in
disability or death. An injury is accidental
only if it is caused by a specific incident
and is identifiable by time and place of
occurrence.”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(i).See §11-9-102(4)(E)(i). A preponderance of the

evidence means the evidence having greater weight or convincing

force. Smith v. Magnet Cove Barium Corp., 212 Ark. App. 491, 206

S.W. 2d 442 (1947). 

Furthermore, to be compensable under the same burden, the

claimant must prove that the existence of the physical injury or

damage is supported by medical evidence.  A.C.A. §11-9-102(4)(D)

requires a compensable injury be established by medical evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings.  Objective medical findings

are defined in A.C.A. §11-9-102(16)(A)(i) as those findings which

cannot come under the voluntary control of the patient.  The
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statute requires that medical opinions addressing compensability be

within a reasonable degree of medical certainty.  A.C.A. §11-9-

102(16)(B).  The Court in 1988 affirmed the Commission’s finding

that the claimant did not sustain a compensable injury when there

was no evidence connecting objective medical findings to an alleged

specific incident. Ford v. Chemical Process, Inc., 63 Ark. App.

260, 977 S.W. 2d 5 (1998). In the instant case, the claimant

alleges that she was injured on December 27, 2009 while in the

employ of the respondent. However, the claimant made no incident

report and sought no medical attention. Therefore, there is no

information other than the claimant’s testimony as to the December

27, 2009 injury.  There is no medical documentation or objective

medical findings relating her symptoms, diagnosis, or problems to

that specific event on December 27, 2009. Therefore, the Commission

cannot find that the claimant suffered a compensable injury on that

date. 

Secondly, the claimant alleges that she suffered a compensable

injury on February 3, 2010. The claimant did report the February

incident and some days later sought medical attention. The medical

attention she sought was from Dr. Holder. Dr. Holder in his report

of February 16, 2010 notes that the claimant had cervical strain

with radicular complaints. Also the doctor made note of a previous

disc surgery with fusion in 2009 (Claimant’s Exhibit No. 1, at p.

2, 3). The claimant also submitted a radiology report that noted no

unusual findings (Claimant’s Exhibit No. 1 at p. 6). Once the

claimant was no longer allowed to see Dr. Holder, she sought the
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medical attention on her own from Dr. Lisa McGraw.  The record does

not reflect any notations other than a off work letter submitted by

Dr. McGraw. In that letter, Dr. McGraw makes no conclusions or

draws no opinions as to the claimant’s diagnosis. her pre-existing

condition, or the relation to the incident that occurred on

February 3, 2010 (Claimant’s Exhibit No. 1 at p. 7).

 The respondent submitted medical documentation in the form of

reports from Dr. Williams and Dr. Queeney. That documentation was

related to the claimant’s January 2009 spinal fusion.  Dr. Queeney

makes note in his report dated January 8, 2009, that the claimant

had herniated discs that were on the left side and that

occasionally the left sided disc can cause upper right extremity

symptoms. He noted this was purely unpredictable (Respondent’s

Exhibit No. 1 p. 44). However in a post surgical note from the 2009

disc fusion dated February of 2009, the doctor notes that the pain

in the upper right extremities is completely gone (Respondent’s

Exhibit No. 1 at p. 57). Therefore, the Commission must briefly

address the existence of a pre-existing injury. Clearly, from the

medical documentation the claimant had a 2009 disc fusion as such

that is a pre-existing condition. Recently the Arkansas Court of

Appeals has addressed this issue in Leach v. Cooper Tire & Rubber

Co., 2011 Ark. App. 571.  In that case, the claimant had a pre-

existing condition prior to the incident and the Court found that

employer’s take employee’s where they find them in employment

circumstances that aggravate pre-existing conditions are

compensable.  Harris Baptist Temple v. Robinson, 82 Ark. App. 460,
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120 S.W. 3d 150 (2003). The Court also found that a pre-existing

asymptomatic condition that becomes symptomatic because of an

injury is compensable. Leach v. Cooper Tire & Rubber Co., 2011 Ark.

App. 571. There must however be substantial evidence to support

such a finding and that substantial evidence must be in the form of

objective medical findings. Here while it is clear that the

claimant did have a pre-existing condition there is no medical

documentation or objective medical findings to support that her

pre-existing condition was aggravated. Neither Dr. McGraw nor Dr.

Holder make any notation that the condition from which she suffered

in 2009 and had surgery was aggravated by either the December 27,

2009 incident or the February 3, 2010 incident.  Therefore, the

Commission cannot find that the claimant has a pre-existing

condition that was aggravated by her work related activity.  

In consideration of the testimony by the claimant and other

witnesses, as well as a review of the medical documentation

submitted by both the claimant and the respondent, I can find no

objective medical findings that link the complaints that the

claimant has beginning in February of 2010 to the incident which

she relates occurred on February 3, 2010.  The claimant must prove

by a preponderance of the evidence that she sustained a compensable

injury and that the compensable injury is supported by objective

medical findings. Here the claimant has failed to show that she has

sustained a compensable injury to her neck or right shoulder on

February 3, 2010. While she testified to continuing pain and

continuing problems related to her neck and shoulder and I have
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considered her testimony, I do not find any medical documentation

by either Dr. Holder or Dr. McGraw in the form of objective medical

findings within a reasonable degree of medical certainty that

connect the claimant’s complaints to the specific incident on

February 3, 2010. 

 The claimant also asked that the Commission consider her

entitlement to medical services from February 26th, to a date yet

to be determined for her neck or cervical difficulties. Having

found that neither the incident on December 27, 2009 or the

February 3, 2010 resulted in a compensable injury the claimant was

able to prove through objective medical findings within a

reasonable degree of medical certainty, the issue of whether she is

entitled to medical services need not be addressed.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by sufficient

evidence and by a preponderance of the

evidence that she sustained a compensable

injury to her neck or cervical spine on

December 27, 2009 or on February 3, 2010. The

claimant has failed to provide objective

medical findings within a reasonable degree of

medical certainty to support her claim.

2. Having found that the claimant did not suffer

a compensable injury on December 27, 2009 or

February 3, 2010, I cannot find that she is

entitled to medical services.
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ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss cases numbers G001654 & G103241

in their entirety.

IT IS SO ORDERED.   

                                                          
                                  AMY GRIMES
                             ADMINISTRATIVE LAW JUDGE
                                         


