
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. G005462 (06/03/10)

HERMAN D. BROWN, EMPLOYEE  CLAIMANT

WEST MEMPHIS STEEL & PIPE, INC., EMPLOYER                    
RESPONDENT

CHARTER OAK FIRE INS. CO., CARRIER         RESPONDENT

OPINION FILED APRIL 5, 2011

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on January 28, 2011,
at Marion, Crittenden County, Arkansas.

Claimant represented by the HONORABLE RICHARD A. REID, Attorney at Law, Blytheville,
Arkansas.

Respondents represented by the HONORABLE PHILLIP CUFFMAN, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement 

to additional workers’ compensation benefits.  On November 22, 2010, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Herman D. Brown, the claimant, coupled with medical reports and other

documents comprise the record in this claim.  Procedurally, at the time of the hearing both parties

relayed that additional medical reports were requested and anticipated, however were not

available at the time of the hearing.  The report of the claimant was received and furnished to the

court reporter for inclusion in the hearing transcript.  The report of the claimant was 
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subsequently received, blue-backed and made a part of this record.

DISCUSSION

Herman Devonne Brown, the claimant, with a date of birth of September 14, 1957, is a

high school graduate.  Additionally, the claimant noted that he completed Advanced Individual

Training (AIT) while in the U.S Army and received an honorable discharge after three (3) years of

service.  Prior to his employment by respondent-employer, the claimant worked as a long haul

truck driver for Maverick Trucking for nine (9) months.  The claimant offered, regarding his

employment with Maverick:

I think I had been on leave of absence for like a month
or so.  I have to say leave because I was, I was hurting and I 
was taking medicine.  And I can’t drive with the medications
they was giving me. 

So I was on like a leave of absence.  And so I ended up 
trying to find a daily job.  Something that I could take my medicine
at night and wouldn’t have to worry about it through the day time,
and try to just deal with it. (T. 17).

 The claimant commenced his employment with respondents as a truck drive on April 27, 2010.

The claimant sustained compensable injuries as a result of a June 3, 2010, motor vehicle

accident.  In describing the mechanics of the accident, the claimant testified:

It happened June the third (3rd), two thousand ten (2010).
I came from the Little Rock electric company.  He told the state
trooper, his brakes went out.  And he ran the stop sign, and keep
on to me. (T. 8-9).

The testimony of the claimant reflects that since the time of the accident he has seen various

physicians in connection with the treatment of the injuries growing out to the accident.  The

claimant is seeing physicians at the VA Hospital for his injuries.  The claimant testified that he has

not been released to return to work by his treating physician.  The claimant acknowledged that he
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has seen Dr. Wayne Bruffett in Little Rock.  The claimant further testified:

Yes, sir.  Dr. Wayne Bruffett.  And I’ve been going to
Mayes - I’ve been getting some shots.  My back is ‘bout to kill
me.  I got six (6) of them the last time.  I got it on the twelfth 
(12th).  I had to go to Little Rock on the seventeenth (17th) .  Then
had to go to the VA on the nineteenth (19th).  (T. 9-10).

Claimant maintains that neither of the doctors have released him to return to work.

The claimant acknowledged that he has been drawing Social Security benefits for two (2)

years.  The claimant was receiving the afore benefits at the time he commenced employment with

respondents.  The claimant testified that one of the reasons he was receiving Social Security

benefits was because he had previously undergone low back surgery and later on his neck.  The

testimony of the claimant reflects that he received medical treatment under the care of Dr. William

Ackerman for his neck complaint during the time he lived in Little Rock - 2008/2009.  The

claimant testified that he has always had problems with his back, but never a rupture at L5.  The

claimant also acknowledged treating with Dr. Richard Pink [Peek] for pain medications during the

2008-2009 time period.  The testimony of the claimant reflects that he was informed by Dr. Pink

[Peek] that he would “probably” have the back pain for the rest of his life, even if he had back

surgery.

The claimant testified that the doctor he saw a the VA Hospital recommended surgery,

however the claimant declined it.  The testimony of the claimant reflects regarding the afore:

Me and my wife discussed it.  I was thirty (30) something
years old when that happened.  I’m fifty three (53) years old now.
(T. 13).

The claimant testified that he is afraid of surgery.  Claimant added that the only reason he had

surgery the first time is because one morning he got up and could not walk.  As to whether he
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presently desired surgery, the claimant responded:

Well, not as of now.  I may need it down the road. (T. 14).

The claimant’s current medical treatment in connection with the June 3, 2010, injury is medication

and injections.  

The claimant’s testimony reflects that he is unable to work because he cannot sit for a long

period, and cannot stand for the stuff the he was doing.  As to whether his condition has not

improved with the treatment  - - shots and medicine - - he is receiving, the claimant testified:

The shots and the medicine that I’m taking wouldn’t
allow me to work anyway.  I’m on medication right now. (T. 14).

The claimant offered that he has improved noting that some days it feels okay and other days the

pain is so bad that he cries.

The testimony of the claimant reflects that at the time of his employment by respondent he

was capable of driving the truck:

Yes, sir.  I was actually coming from another company.  And
I was in the truck, and I just stopped by to see them and talk to them,
because my wife wanted me to get off of the road.  And he got me a 
local job.  And so we moved back here so I could drive local, so I could
come home every day.  (T. 15).

The claimant explained the distance he routinely drove while employed by respondent as a local 

driver:

No more than two hundred fifty (250) miles out.  A radius of
five hundred (500) miles.  Two fifty (250) out.  We wouldn’t be maybe
that much.  But sometimes we would take all day to do it, because we 
had.   .    . (T. 15).

The claimant’s testimony reflects that he is not presently capable of driving the afore distance:

Not right now.  And he really wanted me to come back to 
work because the workers that he’s got, they don’t show up.  I was 



5

never late.  I was always on time.  I had to be at work at two o’clock
(2:00) every morning.  Every morning. (T. 15).

The record reflects the presence of the June 3, 2010, progress notes of the emergency

department of the Memphis Veteran Administration Medical Center regarding the claimant.  The

afore reflects, in pertinent part:

s/p MVA.  States was driving 18 wheeler, when was hit by truck
in the cargo potion.  He denies any head trauma. Just the impact 
of the seatbelt hurt his chest and his chronic LBP.  No LOC, SOB, 
change in bowel/bladder habits or neurological complaints.

*          *         *

-----------------------------ER COURSE & PLAN------------------------------
1.   Toradol 60 mg IM x1.  Naproxen 500 mg Po BID.  Lortab #8
for breakthrough.
2.  Follow up PCP.   (CX #1, p. 1-2)

The radiology reports growing out of the claimant’s June 3, 2010, VA Hospital visit reflects, in 

pertinent part:

Report:
Lumbar Spine.

Views of the lumbar spine demonstrates severe narrowing at the
L5 S1 disc space with subchondral aclerosis and marginal 
osteophytes.  There is mild narrowing at the L4-5 disc space which
appears since 2006.  Remainder of vertebral bodies demonstrate 
normal height and alignment with normal disc spaces.  There
are some very small anterior osteophytes at L3 and L4.

Impression:
1. Evidence of significant degenerative disc disease with 
subchondral sclerosis and marginal osteohytes at L5 S1 has been
a chronic finding since 2006.

2. Disc space narrowing at the L4-5 level which appears to 
be new finding since 2006 and compatible with degenerative
disc disease at this level. (CX #1, p.6).
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The record reflects the presence of claimant’s medical records regarding his medical 

treatment under the care of Dr. Max Foner.  The June 7, 2010, office notes of Dr. Foner reflects, 

in pertinent part:

SUBJECTIVE:
Motor vehicle accident 6-3-10. pt was the driver restrained, police
came to scene. *damage* patient went to the VA medical center
by private vehicle after returning to Memphis. x-rays were taken
of chest and back and an EKG, given a prescription for lortab and
medrol deosepak, he was examined and dismissed. .   .    .
******************************************
Patient was driving 18-wheeler with empty flat-bed on Hwy 62, 
traveling about 55 mph - a pick-up truck pulling a trailer with small
back-hoe on it ran a stop sign.  The trailer struck the patient’s flatbed
on the passenger side.  The patient swerved over into the other lane
and stopped, no 2nd impact.  18-wheeler not equipped with airbags, 
no window glass broken, seat did not break, no estimate yet - 18-wheeler
is driveable.

Patient may have struck left side of face on driver’s window or door
frame - did not have a loss of consciousness but has a bump on side 
of face.  Patient moved 18-wheeler over into parking lot of store.  
Other driver came over and asked patient if was ok - he exited 18-
wheeler and felt dizzy, nervous, was nauseated.  Patient’s wife states
he was disoriented when he called her from scene.

Patient had nosebleed when was speaking with other driver and 
police - got some napkins and cold water from store to stop bleeding.
Patient had pain in lower back and chest pain and shortness of breath.
Patient drove about 150 miles back to Memphis and then went to VA.

Patient now states non double vision, nausea or vomiting, no visual 
changes, no loose teeth or jaw pain, no trouble chewing or swallowing,
no more nosebleeds or cuts to mouth, no more chest pain or shortness
of breath, no rib or abdominal pain, no blood in stools or urine, no 
difficulty using the bathroom, no memory loss.

Patient having occasional dizziness, ringing in right ear, posterior 
headaches, neck pain - level now about a 10 on a 0-10 scale, pain 
in both shoulders - level about a 10, numbness in left arm/hand, 
low back pain - level about an 8 - very stiff in the mornings, pain
in right hip/leg, tingling in both legs.
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Patient has finished medications from ER.

Patient has been working sine MVA.  (CX #1, p. 20).

The claimant was seen in follow-up by Dr. Foner on June 14, 2010.  The office notes of the afore 

visit reflects, in pertinent part:

ASSESSMENT: 6-14-10:
1. MVA 11 days ago w/blow to left side of head, stunned
but stable CNS.
2. very slight persistent orthostatic dizziness, stable
3. contusion left side of face
4. neck strain/sprain, right >left, moderate
5. traps/upper thoracic/scapular s/s, right >left, moderate
6. lumbar/SI/buttocks s/s, right > left, moderate
7. radicular pain & numbness down right posterior thigh
8. soreness left upper arm just prox to posterior elbow w/
secondary ulnar nerve type paresthesias; this is increase of symptoms
that were there prior to accident & seem to be ulnar/elbow strain/sprain
probably assoc w/driving but affected by accident overall
9. all above overlapping previous neck & back injuries but they
were stable and he was working w/out problems prior to MVA

PLAN:
1. Continue therapy 3x’s weekly.
2. Neurometers LUE & both lower extrem.
3. Continue off work since drives flat bed truck, climbs &
pulls chains.
4. Return two weeks. (CX #1, p. 26-27).

The claimant was seen by Dr. Foner on July 13, 2010.  The office notes relative to the 

afore visit reflects, in pertinent part:

ASSESSMENT:
1. history of MVA
2. vertigo but CNS appears to be stable 
3. musculoskeletal sprain cervical spine mild to moderate
w/some improvement
4. cardiopulmonary stable
5. musculoskeletal sprain lumbar spine superimposed on 
prior surgery w/CT Scan showing ruptured disc at L5-S1 to the 
right.
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6. DTR’s present

PLAN:
1. Advised to apply Cortisporin daily to back.
2. Hold up on therapy at this time.
3. Neurosurgical opinion fo herniated lumbar disc at L5-S1,
advised to see through VA.
4. Pt is a truck driver, excused from work.
5. Return 1 wk. (CX #1, p. 35-36).

A September 39, 2010, correspondence from Dr. Foner to the claimant reflects that the claimant’s

care was being transferred to the VA, who had taken over his care and treatment. (CX #2, p. 4).

The record reflects the presence of a November 1, 2010, Certificate for Missed

Work/School issued on behalf of the claimant by the VAMC Memphis Copper Clinic, reflecting

that the claimant had been evaluated at the clinic and was excused from work from November 1,

2010 through December 1, 2010, because of his injury.  The certificate further reflects that

claimant was excused due to chronic back pain until seen by Mays & Shapp Clinic for a nerve

block. (CX #2, p. 3).  The evidence reflects that the claimant was scheduled for a follow up

appointment at the Memphis VA Medical Center on January 19, 2011. (CX #2, p. 1-2).  The

claimant was seen in follow-up at the VA Clinic on February 16, 2011.  A report issued in

connection with the February 16,2011, visit reflects that the claimant is unable to do any work for

at least on month due to severe low back pain because of the herniate disc at L5-S1 level.

(Claimant’s Supplemental Exhibit #1).

The claimant was seen by Dr. Richard D. Peek, a Little Rock Orthopedic surgeon, on

February 19, 2009, pursuant to a referral of Dr. John Hampton.  The February 19, 2009, report

reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
 Patient is a male who presents with a history of neck, and lower
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back pain with radiating pain into the right arm and pain into the
left leg.

PREVIOUS TREATMENT:
Surgeries include: He had neck surgery in 2000 and surgery at L4
in 1990. right sided approach to cervical spine.  Lumbar incision.

DIAGNOSTIC STUDIES:
 MRI scan reveals postoperative C5-6, moderate stenosis C3-4, 
complex neuroforaminal stenosis, moderate at C4-5.  Degenerative
changes L4-5 and L5-S1, mild to moderate stenosis at these levels.
Left paracentral disc protrusion that displaces the left S1 nerve root
posteriorly, lateral recess stenosis, moderate bulging disc with mild
stenosis, severe narrowing of both lateral recesses, moderate to 
severe proximal neuroforaminal stenosis.

*       *       *

DIAGNOSIS:
1. Cervical herniation C3-4
2. Right occipital neuritis
3. C4-5 stenosis
4. C5-6 anterior cervical fusion
5. L5-S1 left herinated nucleus pulposus
6. Stenosis L4-5 and L5-S1

DISCUSSION:
He really doesn’t want to have surgery so will get him to the pain
center.  Discussed there are surgical options but we will send him
for pain management to see what they can do with his first.  Give
him prescription for methadone and Valium until he can get in.
Discussed warning symptoms with him. (RX 1, p. 1-2).

On January 17, 2011, the claimant underwent a medical evaluation by Dr. Wayne L. 

Bruffett.  The evaluation report reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
Mr. Brown is referred to me for an independent medical 
evaluation. he has a history of prior surgery in the lumbar
spine.  He was involved in a motor vehicle accident that
was work related on 06/03/2010.  His prior surgery was,
I believe, in 1989.  He has had some chronic pain in his
back.  Since his accident, he has ongoing back pain with
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radiation down his right leg.  He has had treatments with
medications and activity modifications.  I believe he had 
also had injections.

*       *       *

PHYSICAL EXAMINATION:
He is a well-developed, well-nourished gentleman.

He walks with a slight antalgic gait pattern.  He has some 
pain with straight-leg-raising on the right.

There is evidence of a well-healed incision across his low
back.

He does not appear t have any frank motor or sensory 
deficits in his legs.  He has diminished ankle reflex on 
the right. 

His affect and mood are normal.  There are no upper 
neuron signs.

RADIOGRAPH REPORT:
X-rays of his lumbar spine show evidence of prior surgery.
He has multilevel disc degeneration.

His MRI report is reviewed.  He apparently has a herniated
disc L5-S1 on the right side with nerve compression.  There
is evidence of prior surgery.  He has multilevel degenerative
changes.

DISCUSSION:
I would like to answer the questions posed for his IME.

1. His current diagnosis is that of a herniated disc L5-S1.
I do think his current condition is related to his accident
dated 06/03/2010.  Based on the reports, he appears to 
have had an MRI scan done when the patient saw Dr. 
Peek back in 2008, which is prior to the work accident,
and there was bulging of the disc but it was to the left
side.  Therefore, I think his herniated disc at L5-S1 on 
the right is related to a work-related accident that occurred
06/03/2010.
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2. I do not feel that further medical treatment is necessary 
to treat this injury.  I discussed this extensively with Mr.
Brown.  I believe he has had spinal injections, medications,
activity modifications and so forth for his current condition.
I have talked to him about surgical treatment.  He is 
adamant that he does not want to consider this.  Therefore,
I think he is at a point of maximum medical improvement.

3. I really do not have any specific “restrictions” to place on 
Mr. Brown.  I would recommend a functional capacity 
evaluation to determine his objective capabilities.  His
exact return to work status could probably be better determined
from this study.

4. I do feel that Mr. Brown is at a point of maximum medical
improvement.  Based on the American Medical Association
Guides to the Evaluation of Permanent Impairment, 4th 
Edition, I would assign to him an impairment rating of 7%
of the whole person.

If an FCE is obtained and I need to explain this to Mr. Brown, I 
would be happy to followup.  However, specific followup is not
necessary otherwise.  (CX. #2).

        After a thorough consideration of all of the evidence in the record, to include the

testimony of the witness, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 3, 2010, the employment relationship existed when the claimant 

sustained a compensable injury to his back, during which time he earned wages sufficient to entitle

him to weekly compensation benefits of $467.00/$350.00, for temporary total/permanent partial

disability. 

3. In addition to prior periods, the claimant was temporarily totally disabled for the 
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period commencing September 13, 2010 and continuing through January 17, 2011.  

4. The claimant reached the end of his healing period on January 17, 2011.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of June 3, 2010.

6. The respondents have controverted the payment of temporary total disability 

benefits subsequent to September 13, 2010.

CONCLUSIONS

The compensability of the claimant’s June 3, 2010, injury is not disputed.  The claimant 

maintains that he remains within his healing period and correspondingly entitled to temporary total

disability benefits subsequent to September 13, 2010, when they were discontinued by

respondents.  Respondents took the position that the claimant was not entitled to additional

temporary total disability beyond those already paid.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.

Temporary Total Disability Benefits.

As noted above, the compensability of the claimant’s June 3, 2010, low back injury is not

disputed.  The claimant acknowledged that he had sustained a prior injuries to his neck and low

back for which he had undergone surgeries.  

The evidence preponderates that the claimant sustained a herniated disc at L5-S1 on the

right in the June 3, 2010, work-related accident.  The claimant previously underwent surgery for

the at L4 disc level as well as in the cervical spine.  The claimant’s testimony reflects that he has
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no interest in further surgical treatment at this time, although he does concede that he may have to

have it as some future date.  In his January 17, 2011, evaluation, Dr. Wayne L. Bruffett relayed

while surgical treatment was discussed, the claimant “is adamant that he does not want to

consider this”. 

The claimant sustained a compensable unscheduled injury in the June 3, 2010, accident. 

Temporary total disability for unscheduled injuries is that period within the healing period in

which a claimant suffers a total incapacity to earn wages. Ark. State Highway & Transportation

Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 393 (1981).  A claimant’s healing period has not

ended when treatment is being administered for the healing and alleviation of the condition. Id.;

J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W. 2d 51 (1990).

It is undisputed that when seen at the Veteran Administration Medical Center Memphis

Copper Clinic on November 1, 2010, the claimant was referred to Mays & Shapp Clinic for nerve

blocks to treat chronic back pain.  Further, when the claimant was seen at the VA Medical Center

on February 16, 2011, a report was generated reflecting that he would be unable to do any kind of

work for one month due to severe low back pain attributable to the diagnosed herniated disc at

the L5-S1 level.  While steroid injections are active treatment, the February 16, 2011, clinic note

does not recite the nature of the medical treatment that was being administered to the claimant to

address his chronic back pain.  Amaya v. Hill, 102 Ark App. 119, 241 S.W.3d 271 (2008).

The healing period ends when the underlying condition causing the disability has become

stable and nothing further in the way of treatment will improve that condition. Mad Butcher, Inc.

v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).   While the evidence preponderates that

surgical treatment of the claimant’s herniated disc remains a viable option, the evidence likewise
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preponderates that the claimant, at this time, has elected not to pursue that option.  At the time of

the January 17, 2011, evaluation by Dr. Bruffett, with the surgical option being removed from the

claimant’s treatment regimen due to his adamant opposition, the healing period had been

achieved.  Once the claimant reached the end of his healing period his entitlement to temporary

total disability ceased.  The evidence preponderated that the claimant reached the end of his

healing period on January 17, 2011, and corresponding entitlement to temporary total disability

benefits.  Respondents have controverted the payment of temporary total disability benefits

subsequent to September 13, 2010.

AWARD

The respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits at weekly compensation benefit rate of $467.00, for the period commencing

September 13, 2010, and continuing through January 17,2011, as a result of June 3, 2010,

compensable injury.  Said sums accrued shall be paid in lump without discount.  Respondents may

claim credit for sums heretofore paid toward the afore obligation.

The respondents are further ordered and directed to pay all reasonable hospital, medical,

nursing, and other apparatus expenses growing out of and in connection with the treatment of the

claimant’s compensable injury of June 3, 2010, to include medical related travel, pursuant to Ark.

Code Ann. §11-9-508.

Maximum attorney fee is herein awarded on the controverted indemnity benefits herein

awarded, pursuant to Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.
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Matters not addressed herein, to include permanency, are expressly reserved.

IT IS SO ORDERED.

     
___________________________________________________

        Andrew L. Blood, ADMINISTRATIVE LAW JUDGE       


