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STATEMENT OF THE CASE

On November 3, 2010, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on July 12, 2010.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an amendment of the third and fifth stipulations, and the addition of four more,

they are as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed on or about August 1, 2002,

when Claimant sustained a compensable injury to his right shoulder.

3. Claimant’s average weekly wage was $218.00.

4. Respondents have previously paid certain temporary total disability benefits

and medical expenses related to his compensable injury.

5. Respondent have controverted any claim of a cervical or head injury as a

result of the August 1, 2002 accident.

6. Respondents paid Claimant temporary total disability benefits at a

compensation rate based upon an average weekly wage of $192.00–which

is less than his stipulated average weekly wage.  Hence, these benefits were

underpaid.

7. Respondents previously controverted Claimant’s entitlement to additional

temporary total disability benefits as outlined above.

8. If called to testify, Mary Ann Britton, Claimant’s spouse, would corroborate

his testimony concerning events that occurred during and after the spring of

2006.

9. If called to testify, Linda Conner, Claimant’s sister, would corroborate his

testimony.

Issues

At the beginning of the hearing, the parties discussed the issues set forth in

Commission Exhibit 1.  The contentions of the parties, along with their arguments at the

hearing, make clear that they also intended to litigate the question of Claimant’s
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entitlement to additional treatment of his right shoulder.  Hence, this issue has been

added, and the issues now read:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether the statute of limitations bars this claim with respect to Claimant’s

alleged cervical and head injuries.

3. Whether Claimant sustained compensable injuries to his head and cervical

spine.

4. Whether Claimant is entitled to reasonable and necessary medical treatment

of his alleged head and cervical spine injuries, including treatment by Drs.

Harold Chakales and Thomas Hart.

5. Whether Claimant is entitled to an impairment rating for the alleged injury to

his cervical spine, plus related permanent partial disability benefits.

6. Whether Claimant is entitled to additional treatment of his right shoulder.

7. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues, including permanency, have been reserved.

Contentions

At the hearing, the contentions set forth in the prehearing order were discussed.

They are as follows:

Claimant:

1. Claimant contends that he is entitled to reasonable and necessary medical

treatment for the compensable injury to his right shoulder.  The claimant

contends that he sustained compensable injuries to his cervical spine and
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to his head as a result of the accident on August 1, 2002.  The claimant

contends that he is entitled to reasonable and necessary medical treatment

by Dr. Harold Chakales and by Dr. Thomas Hart.

2. The claimant contends that he is entitled to an impairment rating for the

injury he sustained to his cervical spine and related permanent partial

disability benefits.

Respondents:

1. Respondents contend that the claimant’s claim of a cervical spine injury

occurring on August 1, 2002, is barred by the expiration of the statute of

limitations.

2. If not barred by the statute of limitations, there is insufficient evidence of a

causal connection between the cervical problem, if any, and the

compensable accident of August 1, 2002.

3. Continued treatment by Dr. Harold Chakales is not reasonable, necessary

and causally related to the accident of August 1, 2002.

4. Claimant is not entitled to any additional medical treatment as a proximate

result of the compensable accident of August 1, 2002.

5. Claimant’s current problems with his right shoulder are not proximately

related to his compensable injury of August 1, 2002.

6. Claimant does not have any problems with his right upper extremity that are

causally related to his accident of August 1, 2002.
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7. Respondent has not controverted any benefits to which the claimant may be

entitled to receive.

8. Treatment by Dr. Thomas Hart is not authorized, reasonable and necessary,

and not causally related to the injury of August 1, 2002.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their demeanor, I

hereby make the following findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional.

4. Claimant has not proven by a preponderance of the evidence that he

sustained compensable injuries to his head and cervical spine.

5. Because of the above finding, the remaining issues concerning these

alleged injuries–whether the statute of limitations bars Claimant’s claim for

them, whether he is entitled to reasonable and necessary treatment of them,

whether he is entitled to a permanent impairment rating for his cervical spine

condition, and whether he is entitled to a controverted attorney’s fee–are

moot and will not be addressed.
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6. Claimant has proven by a preponderance of the evidence that all of the

treatment of his right shoulder that is reflected in the medical records in

evidence was reasonable and necessary.

7. Claimant has proven by a preponderance of the evidence that he is entitled

to additional reasonable and necessary treatment of his right shoulder.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and Joe Davis.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following: Claimant’s Exhibit 1, his October 25, 2010

motion to recuse, brief in support thereof, and attached documentation, consisting of 394

pages (this exhibit was separately spiral bound and, per Commission policy, will be

retained in the Commission’s case file); Claimant’s Exhibit 2, documents related to his

challenge to the constitutionality of the Arkansas Workers’ Compensation Act, consisting

of one index page and nine numbered pages thereafter; Claimant’s Exhibit 3, a compilation

of his medical records, consisting of one index page and 11 numbered pages thereafter;

Respondents’ Exhibit 1, another compilation of Claimant’s medical records, consisting of

two index pages and 132 numbered pages thereafter; Respondents’ Exhibit 2, Claimant’s

Form AR-N, consisting of one page, Respondents’ Exhibit 3, Claimant’s wage records from

Respondent Stone County Nursing Center (hereinafter “Stone County”), consisting of three

numbered pages; Respondents’ Exhibit 4, a payout record of this claim, consisting of 11

numbered pages; Respondents’ Exhibit 5, the July 9, 2007 change-of-physician order,
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consisting of two pages; Joint Exhibit 1, the transcript of the deposition of Claimant taken

November 16, 2004, consisting of 37 numbered pages; and Joint Exhibit 2, the transcript

of the deposition of Claimant taken December 11, 2008, consisting of 42 transcribed

pages, plus 11 pages of exhibits.

Testimony-Hearing

Wilmer Britton.  Claimant testified that he is 51 years old and stopped attending

school after the tenth grade.  He worked for Respondent Stone County as a dietary aide.

His duties in this position were washing dishes, serving meals and preparing snacks.

When asked what occurred on August 1, 2002, he stated:

Well, we were at the change of shift.  We was [sic] going from the day shift
to the night shift.  And they mopped floor [sic], and I was going out the dish
room to go outside to get the trays to bring them in to wash ‘em, and the
floors had just been washed.  And I slipped and my feet left out from under
me and I came down on my right shoulder, right hand.  I put my hand out to
block my head from hitting the concrete.

He added that his head struck his hand, and his hand hit the floor.  According to Claimant,

he felt immediate pain:  “Well, it gave me a headache and I was seeing spots for a while,

but I stood up after a couple of minutes and leaned on the table.”

He went to the emergency room that day, and saw Dr. Charles Varela six days later.

Varela took x-rays and restricted him to light duty.  After seeing Dr. Varela an additional

time, he was released to full duty.  Dissatisfied with this, and feeling that something was

still wrong with his right shoulder, Claimant contacted Respondents and was permitted to

go to Dr. J.D. Allen.  Allen ordered an MRI of the shoulder and then sent him to Dr. David

Collins, who had him undergo a arthrogram.  The tear revealed a rotator cuff tear.
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Because of problems traveling from North Arkansas to Little Rock, Claimant did not have

Collins perform the surgery.  Instead, he went to Dr. Anthony McBride before returning to

Varela–who did the rotator cuff repair procedure.  Claimant thought the operation improved

his shoulder.

Claimant’s testimony was that his neck did not hurt after the fall.  It did not bother

him until he was undergoing physical therapy in late March 2003 following his shoulder

surgery.  The therapist had him “walk” up the wall with his fingers, and the higher he did

so, the worse his neck hurt.  He reported this to the therapist.  According to Claimant, he

had been on Tylenol prior to the operation, and on Hydrocodone before then.

His course of therapy was to have lasted 12 weeks; but Respondents refused to

cover additional sessions after eight weeks.  He only saw an associate of Varela during

this period.  Claimant stated that he only saw Varela one more time:  when he was given

a full release on May 14, 2003.  At that time, according to Claimant, he told Dr. Varela that

he was still having shoulder and neck problems.  Nonetheless, the adjustor informed him

that they would cover no more treatment after his release from therapy.

Claimant hired counsel in July 2004 because he did not know what else he was

supposed to do.  His physical problems remained.  He requested, and received, a change

of physician to Dr. Harold Chakales.  During his third visit there, Claimant told Chakales

about his neck.  In November 2007, the doctor ordered some diagnostic tests.  However,

they were not done at that point.  In January 2008, Claimant had an MRI and other tests,

and they were billed to Medicare and Medicaid.  Since that time, Medicare and Medicaid

have covered his treatment through Dr. Chakales.  He has also treated with Dr. Thomas
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Hart, who administered injections and tried other forms of treatment to address his pain.

Claimant asked that their treatment of him be found to be reasonable and necessary.  He

also requested that Respondents be directed to pay the impairment rating that Chakales

assigned him because of his neck condition.  Dr. Chakales wanted to perform surgery on

his cervical spine, but Claimant obtained a second opinion from Dr. Justin Seale and is

leery of proceeding.  He denied having any accidents that have aggravated his neck

condition since his work-related fall.

Under questioning from Respondents, Claimant stated that he stopped taking

prescription medication from May 14, 2003, when Varela released him, until August 6,

2007, when he went to Chakales.  Dr. Chakales examined his neck on the first visit, but

did not find anything wrong.  His neck did not become symptomatic during his third visit

with Chakales, on November 5, 2007, when the doctor had him raise his arms.  This

caused pain on the right side of his neck, and the doctor wanted to have the area scanned.

Drs. Hart and Seale have been treating his neck.  On February 4, 2009, Seale

recommended very strongly against Claimant undergoing surgery on his cervical spine.

Regardless, Claimant stated that he is still contemplating having the operation.  No one

has mentioned that he has a congenital deformity in his neck, although the records reflect

such.  When Claimant went to Dr. Collins on December 3, 2002, his neck was examined,

according to the records.  But Claimant did not recall this.  In his 2004 deposition, he

testified that he injured only his shoulder and hand in the August 2002 fall–his neck was

not mentioned.
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When shown Respondents’ Exhibit 2, his Form AR-N, Claimant admitted that it

mentions only his right arm and shoulder being injured.  He stated that his right hand was

injured also, and that he underwent bilateral carpal tunnel releases; but he later admitted

that this occurred only with respect to his left hand.  A January 16, 2008 MRI of his right

hand was normal.  He testified that his hand symptoms originate in his neck, and are the

same as they were in 2003.  

With respect to his shoulder, Claimant stated that following surgery, he was better

until September or October of 2003.  He has been diagnosed as having bilateral rotator

cuff tears.  Claimant testified that his assumption is that his left shoulder problem is due

to overcompensation for his right one; but he has made no claim for this shoulder.  He

admitted that, his theory notwithstanding, he had stopped working before his left shoulder

symptoms appeared.  Chakales has found that the two shoulders are the same.

As for his alleged head injury, Claimant’s testimony was that no doctor has treated

him for such.  Dr. Braden in his report indicated that he could find no record of Claimant

having struck his head.

From December 2003 through February 2004, he drew unemployment benefits.

During that period, he sought work and had represented that he was ready, willing and

able to do so.  However, he testified that he did not feel at that time that he was able to

work.  Dr. Allen had released him to return to work as well.  He last worked on October 28,

2002, and is not interested in vocational rehabilitation.  At his 2004 deposition, Claimant’s

testimony was that he had not returned to work because of lack of transportation and a left
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hand injury that was due to his breaking a wine glass on November 12, 2003.  He is right

hand dominant, but writes with his left one.

Under further questioning from his counsel, Claimant testified that he was

terminated on October 28, 2002 after taking a day off to see if he could have his neck

tested.  While he did not take prescription medication during the three-plus years after his

discharge by Dr. Varela, he did take over-the-counter medication “[a]ll the time.”

Notwithstanding his testimony during the deposition concerning the reasons he was not

working, he was having shoulder and other physical problems during this period.

Shown his post-surgery therapy records, Claimant testified that the record for April

8, 2003 reflects that he told the therapist on that date that he was presenting with neck

pain.  During the next therapy visit, he rated his neck pain as 10/10.  At a later therapy

session, he rated his pain as 6/10.  The therapy exercises aggravated his neck condition.

He denied injuring his neck anytime after his work-related fall.

With regard to his head, Claimant stated that he hit his head in the 2002 fall, “saw

stars,” and was dazed thereafter.  He told his counsel about this, and was sent to Dr. Vann

Smith.  There, he underwent testing.

Under further cross-examination, Claimant denied that he told the physical therapist

that he had a pinched nerve in the past.  He maintained that he simply told her that he had

previously had neck pain.

When questioned by me, Claimant stated that April 8, 2003 was the first time he told

any treating personnel that his neck was bothering him.  He added, “I didn’t have the,

actually, my neck wasn’t really hurting that bad at that point in time ‘til after surgery.”
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When again asked about the “pinched nerve” reference in the record, he changed his

previous testimony, stating:

I, that I did tell her.  I told her that I believe it’s a pinched nerve because, my
mom being a nurse, that’s the way I was describing it to her.  She says that’s
what it sounded like to her.  So that’s why, where a pinched nerve come from
with my occupational therapist.  It’s nothing something I’ve ever been
diagnosed with or nothing.  That was just my description, the way people had
told me that it felt like when they had ‘em.

Joe Davis.  Called by Claimant, Davis testified that he is a friend of Claimant.  Davis

runs a convenience store in the town of Big Flat, which has a population of 65 to 70

people.  Claimant lives in Big Flat, and is a frequent customer of the store.  According to

Davis, Claimant never exhibited any neck or shoulder problems prior to his August 1, 2002

fall.  However, after the fall and prior to his shoulder surgery, he complained about both.

Davis stated:

Well, he came in complaining to me, just, he had his arm in a sling and he
was complaining of his shoulder.  And he said something was wrong with his
neck, but he didn’t know what.  He just said it was real stiff.

Claimant has continued to complain about his neck.

Under questioning from Respondents, Davis testified that his establishment is

primarily a liquor store.  Claimant came in two to three times per week to purchase

something; and at times, he would stay in the store up to 20 minutes and visit with Davis.

However, their interaction was limited to those encounters.  Davis’ only knowledge of

Claimant’s condition has come from Claimant.

In follow-up questioning by Claimant, Davis elaborated that he has observed

Claimant to be in pain ever since the 2002 fall.
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Testimony-Deposition

Wilmer Britton.  Claimant was first deposed on November 16, 2004, and the

transcript thereof was admitted as Joint Exhibit 1.  During the deposition, the following

exchange took place:

Q.  Okay.  And what part–did you fall all the way to the floor?

A.  Yes, sir.  My feet went out from under me and I come [sic] down on my
right shoulder and hit my hand on the floor.

Q.  Okay.  What parts of your body did you injure when you fell?

A.  My shoulder and my hand.  And I had a headache from it for a while, but
that, I didn’t think much of.

He was next deposed on December 11, 2008.  The transcript of that deposition was

admitted as Joint Exhibit 2.  The following exchange occurred during his testimony:

Q.  All right.  Have you had an opportunity to review your deposition that I
took November 16, 2004?

A.  Briefly, I was looking at it.

Q.  All right.  Did you see anything in that that you thought was inaccurate
or wrong?

A.  No, sir.

Q.  As far as you know, that deposition accurately portrayed your testimony
as of November 16, 2004?

A.  Yes, sir.

Q.  Is that right?

A.  Yes, sir.

Q.  You told the truth when you gave it?
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A.  Yes, sir.

Q.  You do not want to change any of your testimony in that deposition of
November 2004?  Is that right or wrong?

A.  That’s right.  I, I read it over and I don’t see nothing in it that would be
contradictory now.

Claimant testified that he was still having pain in his right shoulder:

Q.  Okay.  So the pain would be on, out on the point of your shoulder, the top
of your shoulder, and the upper part of your right arm.  Is that right?

A.  Yes, sir.

Q.  Okay.  Any time when the pain’s worse than others?

A.  Yes, sir, when I’m using my arm or hand, it extends all the way through
my arm and shoulder.  This whole side of my neck, actually (demonstrating)
has–

Q.  All right.  So you are saying when you are moving or using.  How do you
use your right arm and right shoulder, what ways?

A.  Just carrying anything that I can carry, and it’ll run from the top part of my
neck all the way down my arm (demonstrating).

Q.  And you’re showing on your right side from below your ear down your
neck, all the way down to your, to the point where your shoulder and your
neck joins, and then, out to the end of your shoulder, and all the way down
your arm.

A.  Yes, sir.

Later in his testimony, Claimant testified:  “When I was going through therapy after

my surgery, I was even, told my therapist about the problem I was having with the right

side of my neck and shoulder and all then.”  Dr. Chakales did an MRI and myelogram of

his cervical spine; he was the first doctor to treat his neck.  Claimant stated that he is

having “the worse burning, stinging sensation going through [his neck].”  The pain goes
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down both sides of the neck, but the right side has always been worse.  The left-sided

neck pain began in 2006, while the pain on the right side of the neck has been present

since the 2002 injury.  They have gotten worse.  When asked to list all of his physical

problems, Claimant did not mention his head.

Medical Exhibits

The medical records of Claimant that are contained in Claimant’s Exhibit 3,

Respondents’ Exhibit 1, and Joint Exhibit 2 reflect that in the months following his August

1, 2002 fall, he presented only with right shoulder problems.  A December 3, 2002

arthrogram reflected a partial-thickness tear of the distal supraspinatus tendon.  Dr. Varela

on February 17, 2003 recommended, inter alia, surgical repair of the rotator cuff.  This took

place on March 3, 2003.  Claimant underwent diagnostic arthroscopy of the right shoulder,

debridement of the glenoid labrum, and open rotator cuff repair.

He began occupational therapy on March 24, 2003.  The next day, according to the

records of the therapist, he reported having hand numbness when doing pendulum swings

and sharp shooting pain going to his wrist and forearm when moving his wrist a certain

way.  At his April 8, 2003 session, Claimant stated, “my shoulder[‘]s getting better, but now

my neck hurts.”  The pain was located in the right side of his neck.  On April 14, 2003, he

stated that the neck pain was better, but still rated it as 6/10.  He also complained of

shoulder soreness and popping.  Claimant told the therapist on April 30, 2003 that he

thought his neck pain was due to a pinched nerve, and that he has had such a condition

before.  He continued to complain of shoulder pain of up to 6/10, and on May 15, 2003
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reported to the therapist that Varela had released him with restrictions, but directed that

he continue therapy.

Claimant informed Dr. Varela on April 9, 2003 that he was having numbness and

tingling, and that the symptoms began with the fall.  Varela noted, however, that his notes

do not reflect this complaint being made before.  A nerve conduction study showed carpal

tunnel syndrome, and Dr. Varela recommended surgery for it.  On May 14, 2003, Claimant

had no specific complaints, and Varela found him to be at maximum medical improvement.

He released him to full activities, with no restrictions or impairment rating.  Claimant was

discharged from therapy as well, but was instructed in exercises to be performed at home.

On August 13, 2004, Claimant underwent a neuropsychological evaluation by Dr.

Smith.  He presented “with a longstanding history of sporadically worsening neurocognitive

and emotive symptoms including impaired attention and concentration, dysexecutivism,

sleep pattern disturbance and ‘depression’” that he stated had steadily worsened since his

August 1, 2002 fall.  Claimant told Smith that he was “dizzy, confused and disoriented” for

a few hours after the fall.  Smith administered the following tests:

! Wechsler Adult Intelligence Scale-Revised
! Reitan Indiana Aphasis Screen
! Klove Sensory Perceptual Examination
! Trail Making Part “A”
! Trail Making Part “B”
! Category Test (Booklet)
! Clock Drawing (Freehand)
! Finger Oscillation Test
! Grip Dynamometry
! Vibratory Sensation Decay Recognition
! Tactile Form Recognition Test
! Speech Sounds Perception Test
! Seashore Rhythm Test
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! Armstrong-Smith Neurocognitive Status Examination
! REY Memory Test

Smith’s report reads:

Aside from the above referenced deceleration injury (fall at work) with
resultant dizziness and confusion, he reports a pos[i]tive history of “several”
closed head injuries secondary to alleged assaults.  He has a positive
history of psychiatric attention, having been in “counseling” for “depression.”

Smith in the report assigned the following diagnoses:

I: Organic Brain Dysfunction, Secondary to TBI [traumatic brain injury]
(310.2)

Organic Brain Dysfunction Second to Axis III condition(s) (310.8)

Cognitive dysfunction, Non-Psychotic, Secondary to OBS (294.10)

II. None

III. TBI, by history, secondary to fall at work.  HTN.  Renal caluli.  GERD.
Gastric Ulcer disease.  Chronic Pain Syndrome.

IV. Moderate, chronic

V. GAF=60 Highest Prior GAF=70

Claimant went to Dr. Jeanine Andersson on May 14, 2007 in follow-up from a left

carpal tunnel release.  He reported having right hand numbness and tingling.  A nerve

conduction study showed right carpal tunnel syndrome, and he was assessed as having

left Kienbock’s disease.  His left arm was placed in a cast, and his right in a volar wrist

cock-up splint.

On August 6, 2007, Claimant first went to Dr. Chakales.  He stated that his shoulder

condition has never really improved, and that he has chronic pain in the shoulder and

hand, along with arm numbness.  X-rays showed two staples in the shoulder as a result
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of the surgery, along with degenerative changes–greater tuberosity, and acromioclavicular

arthritis.  Examination of the neck showed no abnormality.  Chakales recommended an

EMG of the neck and both arms to rule out impingement and nerve compression. along

with a shoulder arthrogram/CT.  The January 16, 2008 EMG showed radiculopathy at C6

and C7.  A right shoulder MRI reflected, inter alia, a recurrent rotator cuff tear.  A right wrist

MRI showed no evidence of acute pathology, and the right hand MRI was normal as well.

Dr. Chakales on February 4, 2008 recommended a CT/arthrogram, arthrogram with MRI

of the right shoulder, and/or a cervical myelogram.  Over the course of the next several

months, Claimant complained of neck and shoulder pain and was given medication.

He underwent a cervical MRI on November 5, 2008.  This showed a Chiari I

malformation, along with multi-level spondylostenosis, with a greater degree of left

foraminal stenosis involving the mid-lumbar segments with asymmetric rightward

preponderance at C6-7.  A November 20, 2008 myelogram showed findings consistent with

posterior cervical bulges.  The post-myelogram CT reflected moderate degenerative

changes of the cervical spinal cord, no significant canal stenosis, multilevel neural

foraminal stenosis.  “Mild” reversal of the normal cervical curvature was noted also.

On January 27, 2009, Chakales wrote a letter that reads in pertinent part:

I have seen Mr. Britton intermittently.  He was seen in March, April, May,
June and July 2008.  He continued to have the same problems through the
summer of 2008.  He was subsequently seen in September, October and
December 2008, and performed a cervical myelogram during that period.  I
have enclosed a copy of that study, which showed multiple levels of cervical
disc disease.  Most of the problems involving herniations were at C4-5, C5-6,
and C6-7.

That same day, he also signed a typewritten statement that reads:



Britton - Claim No. F211601 19

Mr. Britton is a patient of mine and it is my opinion within a reasonable
degree of medical certainty [50% or greater] that his current need for medical
treatment to his right shoulder and wrist and neck are as a result of the injury
he sustained on August 1, 2002 while he was working and slipped on the wet
floor and fell on his right shoulder, right arm and head.

Claimant saw Dr. Justin Seale on February 4, 2009, and told him that “[a]fter [his

August 1, 2002 fall], he began having right-sided neck pain and went on to have left-sided

neck pain as well as arm pain.”  Seale’s report reads in pertinent part:

RADIOGRAPHIC EVIDENCE:

AP & lateral upright cervical spine x-rays ordered, obtained and interpreted
today, 02/04/09, show multiple levels of severe degenerative disc disease,
worse at C5-6, C6-7, with significant osteophyte formation.

CT myelogram done at St. Vincent’s [sic] on 11/22/08 shows multiple levels
of degenerative disc disease with foraminal stenosis but no central stenosis.
Foraminal stenosis is multilevel from C3 to C7.  This is worse on the left
side.

MRI done in an outside facility is not available for me to review.  The report
does show that the patient has a Type I Chiari malformation with a syrinx.

IMPRESSION:
1. Multiple levels of severe degenerative disc disease in the cervical

spine causing neck pain (this is a preexisting condition worsened by
a work injury in 2002).

2. Multilevel foraminal stenosis causing bilateral upper extremity
radiculopathy (preexisting condition worsened by work injury).

3. Type I Chirai malformation and syrinx, chronic, no obvious
symptomatology currently.

PLAN:
At this time, I recommend highly against any surgical intervention in his
neck.  He would require at least a 3-probable 4-level ACF.  He is only 49
years of age, and I do not recommend this.  I do feel that if I did do this
surgery that long-term his symptoms would not improve with this surgery.
I recommend cervical traction, physical therapy and home exercises.  I am
going to get him in to see a pain management doctor who can follow him for
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his medications and give him some injections.  I am going to see him back
only as needed.

In a patient history form dated February 4, 2009, Claimant stated that when he fell

on August 1, 2002, his head struck the concrete floor.

Dr. Seale referred Claimant to Dr. Hart, who saw him on March 5, 2009.  Claimant

stated that his pain was 8/10 to 10/10.  Hart recommended diagnostic facet injections,

followed by radio frequency treatment.

In a letter to Respondents’ counsel dated March 26, 2009, Dr. J.D. Allen wrote:

I read your note of February 24th and as per our discussion recently I have
a tough time in deciding that [Claimant’s] cervical problems are related to his
original injury particularly with regard to the Chiari I malformation.  I certainly
would have thought that the symptoms related to his injury would have been
more acutely forthcoming and I am not aware of any causation between a
Chiari I and a trauma but will try to explore that.  I’ll look forward to hearing
from you.

On April 8, 2009, Dr. Hart performed a denervation of Claimant at C3-4, C4-5, C5-6

and C6-7.  He wrote that Claimant is a candidate for radiofrequency.  That same day, Dr.

Terence Braden reviewed Claimant’s medical records (including his therapy records

discussed supra) and issued a report that reads in pertinent part:

1. Is the Chiari I malformation that has been diagnosed by the MRI scan
done on 11-05-2008 a result of the industrial injury claimed to have
sustained on August 1, 2002?

Based on preponderance of medical evidence, as well as the known
diagnosis of Chiari malformation, the industrial injury did not cause
the Chiari malformation that was found by MRI scan on 11-05-2008.

2. Based upon the medical evidence as presented in this record I could
find no evidence from 2002 through 2003 and into 2004 of the
records that were presented of any report of striking Mr. Britton’s
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head, sustaining a head injury nor having any significant cervical
spine discomfort or problems.  Therefore, the medical evidence as
presented does not support a conclusion that the August 1, 2002
incident aggravated the Arnold Chiari malformation condition.

3. I’ve been asked to render an opinion, based upon the medical
evidence, if the recurrent rotator cuff tear of the right shoulder was
related to the original August 1, 2002 industrial injury the claimant
sustained.  Based upon the evidence that has been submitted with
the recurrent rotator cuff tear that is present the original injury from
August 1, 2002 is directly related to the continued problem with the
rotator cuff and its subsequent complete tear again after surgical
intervention.

The above analysis is based upon the records presented to me and the
information contained in those records.  It is taken that the material provided
is correct in those records.  If more information becomes available at a later
date, an additional report may be requested.  Such information may or may
not change the opinions rendered in this evaluation.

The opinions that I have expressed are based upon a reasonable degree of
medical certainty and probability and totally independent of the requesting
agent.

On April 8, 2009 and May 13, 2009, Claimant underwent radiofrequency/rhizotomy

procedures and epidural steroid injections by Dr. Hart at C3-4, C4-5, C5-6 and C6-7.  Hart

listed his diagnoses as 

1. Multilevel cervical spondylosis confirmed per history, physical, and
imaging studies.

2. Multilevel cervical disc disease/osteophyte complexes with chronic
neck and left greater than right upper radicular pain.

Claimant told Hart on July 20, 2009 that the above procedures had caused him to “make

some improvement.”  He complained about Dr. Chakales, stating that “all he wants to do

is operate.”  Claimant added that, according to Hart, “with the proper medications he can
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go out and do anything.  In fact he over does it.”  However, if he does not receive his

medications from Chakales, he is unable to do anything.

Claimant returned to Dr. Varela on October 21, 2009, complaining of shoulder pain

that he stated has bothered him since his rotator cuff surgery.  He also stated that he has

been having chronic neck pain since his fall, but Varela noted that the notes

contemporaneous with his injury do not reflect complaints of neck pain.  According to the

doctor, the examination of Claimant’s shoulder “reveal[ed] lack of effort.”  The MRI scan

of the right shoulder was positive for a rotator cuff tear; and the MRI of the cervical spine

showed diffuse osteoarthritic changes with osteophytes throughout his cervical spine, mild

foraminal stenosis primarily in the lower cervical vertebrae, and degenerative changes

mostly in C4-5, C5-6 and C6-7.  Dr. Varela’s summary reads:

Due to the patient’s multiple complaints and obvious exaggeration of
symptoms, it is difficult to determine the exact extent of his symptoms and
complaints.  At this point, I do not believe that the patient has a functional
debilitating rotator cuff tear.  At the time of the original surgery, the patient
has a 4-cm rotator cuff tear, which was repaired anatomically without
difficulty.  It should be noted that with this length of tear, it is highly likely this
was not an acute tear secondary to a work-related fall.  The large size of this
tear indicates this was a chronic condition which was present prior to his fall.
On interview of the patient today, he states that he has had pain chronically
since the time of his first surgery and denies any previous injury to that, or
since his surgery.

The presence of a rotator cuff tear currently cannot be determined by the
MRI findings.  Post surgical MRI findings are not conclusive when
determining the presence of rotator cuff tear due to normal postoperative
tearing and hardware artifact.  In my opinion, the most accurate method to
verify the presence of a rotator cuff tear would be a diagnostic arthroscopy.
However, I am not believe [sic] this would be a significant value of [sic] in
this particular patient, because I doubt he would have a significant
improvement posteroperatively, as he appears most likely interested only in
monetary gain.
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As far as his neck complaints are concerned, there is no evidence that this
longstanding chronic condition is at all related to his fall in 2002.  This would
be highly unlikely, and it would not be reasonable to assume such.

Dr. Chakales on March 19, 2010 wrote that Claimant has “[s]uspected cervical disc

syndrome with radiculopathy” and “[r]otator cuff involvement of the right shoulder and

needs epidural steroid injections in his neck and a CT arthrogram of his right shoulder.

He underwent a cervical spine MRI on June 16, 2010.  This reflected that he has

a Chiari I malformation, along with foraminal narrowing related to uncovertebral joint and

facet hypertrophy at C3-4, C4-5, C5-6, C6-7, and C7-T1; disc displacement at C2-3, C6-7

and C7-T1.  Dr. David Harshfield, who read the MRI, noted the present of “multilevel

spondyloarthropathy.”  Claimant also underwent another MRI of his right shoulder that day.

In addition to noting degenerative changes, Harshfield found “[h]igh grade insertional tears

involving the supraspinatus and infraspinatus tendons with suspected longitudinal

fenestrations and associated rotator cuff muscle atrophy.”  An MRI of the left shoulder on

the same date found similar tears and degenerative changes.

On July 1, 2010, Dr. Chakales sent a letter to Claimant’s counsel that reads in

pertinent part:

Following the report of March 2010, Mr. Britton has been seen by me
intermittently in April, May and June 2010, with the same problems.  He is
having trouble with his right and left shoulders, which show torn rotator cuffs.
I have enclosed copies of the MRI reports.  The MRI of the cervical spine
showed degenerative disc disease but no evidence of a large disc
protrusion.

At the present time, Mr. Britton remains under active management.  I last
saw him on June  16, 2010.  I am currently treating Mr. Britton on a
nonoperative basis, and at the present time he is not working.
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Chakales wrote the following on September 3, 2010:

Since my last letter of July 1, 2010, Mr. Keith Britton was seen by me on July
14, 2010, and again on August 25, 2010.  At this time, his physical findings
were basically unchanged.  Mr. Britton has chronic pain in his neck and both
shoulders.  He continues to have restriction of motion of his shoulders, as
well as his neck.

Physical examination showed he abducts to 100-120 [degrees].  Forward
flexion is 120-120 [degrees], and he lacks approximately 30-40 [degrees]
range of motion.  This would result in an anatomical impairment of 3% to the
upper extremity according to the AMA Guide to the Evaluation of Permanent
Impairment, 4th edition.  Abduction is basically the same.  He has a physical
impairment of 2% to the upper extremity.  On external rotation, he has an
anatomical impairment of 1% to the upper extremity.  Internal rotation shows
he has a 2% anatomical impairment of the shoulder.  Range of motion of
both shoulders is almost mirror image.  Mr. Britton has acromioclavicular
arthritis with an anatomical impairment of 10%.  There is bilateral joint
crepitus as noted on Table 19, giving him an additional 10% impairment.

Mr. Britton’s anatomical impairment to the cervical spine is 5-10% to the
body as a whole as a result of a cervical disc syndrome.  In addition, he has
approximately 15% anatomical impairment to each shoulder respectively
because of rotator cuff disease.

Mr. Britton’s problems with his shoulders may require repeat surgery due to
the fact he is symptomatic, but this is a decision the patient will have to
make.  From my standpoint, we are treating him on a nonoperative basis.

Nonmedical Exhibits

Claimant’s Exhibits 1 and 2.  These exhibits are comprised of documents related

to Claimant’s challenge to the constitutionality of the Arkansas Workers’ Compensation

Act.

Respondents’ Exhibit 2.  This exhibit is comprised of Claimant’s Form AR-N, dated

August 1, 2002.  Therein, he alleged that he injured his right arm and shoulder on that date

when he slipped on a wet floor and fell.
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Respondents’ Exhibit 3.  This exhibit contains a printout of Claimant’s wage records

from Respondent Stone County.

Respondents’ Exhibit 4.  This is a payout history of the instant claim.

Respondents’ Exhibit 5.  This exhibit is the July 9, 2007 change-of-physician order,

permitting Claimant to see Dr. Chakales.

ADJUDICATION

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed a “Motion to Recuse and Notice of Intent to

Introduce Evidence at Hearing,” along with correspondence and numerous attachments.

Therein, he argues, inter alia, that the provisions of the Arkansas Workers’ Compensation

Act that provide for the establishment of administrative law judges are unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007).  Claimant

did not seek to distinguish Long or to argue that it should be modified or overruled.  I thus

find the Act to be constitutional, and that Claimant’s motion should be, and is hereby,

denied.
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B. Whether Claimant sustained a compensable injury to his head and cervical

spine.

Claimant has contended that in addition to suffering a compensable injury to his

right shoulder in his 2002 work-related fall, which Respondents accepted, he also

sustained compensable injuries to his head and cervical spine.  Respondents dispute this.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having

greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___

(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to
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believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Head.  While Claimant has argued that he suffered an injury to his head in the

August 1, 2002 fall, no such injury was mentioned in his Form AR-N.  In his December 11,

2008 deposition, Claimant did not even mention having such a problem.  His accounts of

the fall, insofar as they relate to his head, have not been consistent.  At the hearing, his

testimony was that his head struck his hand, and his hand hit the floor.  In a patient history

form dated February 4, 2009, however, Claimant related that his head struck the concrete

floor.

The first reference to any symptoms of a head injury do not appear in his medical

records until August 13, 2004–over two years after the incident.  On that occasion, he

presented to Dr. Smith “with a longstanding history of sporadically worsening

neurocognitive and emotive symptoms” that had grown steadily worse since the fall.

Claimant represented that following the fall, he was “dizzy, confused and disoriented.”

This was echoed in his hearing testimony.  As discussed above, Smith administered a

battery of neuropsychological tests and diagnosed him as having, inter alia, suffered a

traumatic brain injury.

Claimant’s medical records are devoid of any objective findings of a head injury.

As for Dr. Smith’s test findings, the Arkansas Court of Appeals has held that

neuropsychological testing does not constitute objective medical findings of a closed head

trauma as defined in the Arkansas Workers’ Compensation Act.  Watson v. Tayco, 79 Ark.
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App. 250, 86 S.W.3d 18 (2002).  Thus, apart from the other problems cited above,

Claimant’s claim for this alleged injury must fail at the outset on this basis.

Cervical spine.  With respect to Claimant’s cervical spine, he has undergone

extensive diagnostic testing–the results of which have been set out above.  He has been

found to have a Type I Chiari malformation.  This condition is defined in DORLAND’S

ILLUSTRATED MEDICAL DICTIONARY 1090 (30th ed. 2003) as “a congenital anomaly.”  This

comports with Dr. Braden’s opinion, quoted supra, that the fall did not cause the Chiari I

malformation “[b]ased on preponderance of medical evidence, as well as the known

diagnosis of Chiari malformation.”

In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission

Opinion filed February 14, 2005), the Commission addressed the standard when

examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).
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I credit Dr. Braden’s opinion and find, based upon my review of the evidence, that the

Chiari I malformation is not an acute finding.  Dr. Allen wrote that he was “not aware of any

causation between a Chiari I and a trauma,” but I do not find this to be an opinion with the

standard of definiteness required by the above-cited authorities.  For that reason, I am not

taking it into consideration.

The balance of the findings of the testing Claimant has undergone on his cervical

spine have been degenerative in nature–save for a notation of “mild” reversal of the

normal cervical curvature found as a result of a November 2008 CT scan.  See Estridge

v. Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000)(straightening of lordotic curve

is an objective finding).

Regardless of whether objective findings of cervical injury are present here,

Claimant is unable to establish that he sustained a compensable injury of this type.  His

hearing testimony initially was that his neck did not begin to hurt until he underwent

occupational therapy after his rotator cuff surgery.  The onset of his neck pain occurred

when therapist had him “walk” up the wall with his fingers.  He testified that before the

operation, he had been taking pain medication.  However, he later testified that it began

hurting earlier, but was not serious.  But these accounts conflict with what he stated during

his December 11, 2008 deposition:  that he has had pain on the right side of his neck ever

since the fall.  Because of his inconsistencies, I cannot credit his testimony on this matter.

I note that his Form AR-N, prepared right after the fall, are silent as to a neck

problem.  The medical records in evidence reflect that the first time Claimant presented

with neck pain after the fall was on April 8, 2003–while he was in therapy.  On that date,
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he stated:  “My shoulder[‘]s getting better but now my neck hurts.”  (Emphasis added)  This

timeline shows that the onset of his neck symptoms was not until over eight months after

the fall.  Nothing in the medical records shows that this pain began following a particular

therapy–and I note that Claimant has not contended that his alleged cervical injury was a

compensable consequence, in any case.  His records reflect that he told the therapist on

April 30, 2003 that he thought his neck pain was due to a pinched nerve, and that he has

had this problem previously.  During the hearing, he initially denied making this statement.

Later, however, he admitted describing his sensation as being like a pinched nerve, but

denied relating that he had had the symptom before.  After due consideration, I credit the

record as written over his testimony.

While Claimant has implied that perhaps the presence of his neck pain was masked

by medication, I note that the onset of it in his records was not contemporaneous with any

change in his medication.

Dr. Chakales on January 27, 2009 opined “within a reasonable degree of medical

certainty” that Claimant’s current need for cervical treatment is because of his work-related

fall.  Dr. Seale on February 4, 2009 wrote that Claimant’s “severe degenerative disc

disease in the cervical spine” was “a preexisting condition worsened by a work injury in

2002.”  The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  There is no indication that either of

these physicians were aware of the extremely delayed onset of cervical symptoms after

the fall.  Indeed, Seale’s record indicates that Claimant represented that his problems



Britton - Claim No. F211601 31

began shortly following the fall.  For that reason, I cannot credit these opinions.  By the

same token, I cannot credit Dr. Braden’s opinion that the fall did not aggravate the Chiari

I malformation because he hinges it on the fact that he “could find no evidence from 2002

through 2003 and into 2004 of the records that were presented of any report of [Claimant]

having any significant cervical spine discomfort or problems.”  This is refuted by the

therapist’s records, which Braden in his report states he reviewed.  Also, Allen’s opinion

that he “certainly would have thought that the symptoms related to [the neck] injury would

have been more acutely forthcoming” cannot be credited because it, again, lacks the

definiteness required under the law.

However, I do credit Dr. Varela’s October 21, 2009 opinion–which reflects that he

was informed of the history of the symptoms–that the chronic neck condition is not related

to the fall.

A causal relationship may be established between an employment-related incident

and a subsequent physical injury based on the evidence that the injury manifested itself

within a reasonable period of time following the incident, so that the injury is logically

attributable to the incident, where there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).  But I find that the

alleged cervical injury did not appear within a reasonable time after the fall.  For me to tie

Claimant’s neck condition to his work-related fall would require that I engage in speculation

and conjecture.  But such cannot serve as a substitute for proof.  Dena Construction Co.

v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  Thus, Claimant has not shown

that his cervical condition around out of and in the course of his employment at
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Respondent Stone County.  For that reason, apart from his ability (or inability) to establish

the other elements of this claim, he has not proven by a preponderance of the evidence

that he sustained a compensable injury to his neck.
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C. Balance of issues related to alleged head and cervical spine injuries.

Respondents have contended that Claimant’s claim for injuries to his head and

cervical spine is barred by the statute of limitations.  See Ark. Code Ann. § 11-9-702 (Repl.

2002).  However, since I have not found these alleged injuries to be compensable, this

issue need not and will not be addressed.  See Malone v. Mid-South Mfg., Inc., 2003

AWCC 82, Claim No. F100223 (Full Commission Opinion filed April 28, 2003).

Claimant has also argued that he is entitled to reasonable and necessary treatment

of his alleged neck and head injuries, that he is entitled to the impairment rating assigned

to his neck by Dr. Chakales, and that he is entitled to a controverted attorney’s fee.  But

since these alleged injuries have not been proven compensable, these issues are likewise

moot.

D. Whether Claimant is entitled to additional treatment of his right shoulder.

Claimant has also argued that he is entitled to additional treatment of his right

shoulder.  Respondents have taken the position that he is not entitled to further treatment.

Arkansas Code Annotated § 11-9-508(a) (Repl. 2002) states that an employer shall

provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.
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v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

At the hearing, Claimant testified that even after his release from treatment by Dr.

Varela on May 14, 2003, he continued to have shoulder problems.  Thereafter, although

he was better until September or October of 2003, he had trouble thereafter.  He took non-

prescription medication during this period.  His continuing problems are corroborated by

his medical records.  From the time Claimant first saw Dr. Chakales, on August 6, 2007,

he has maintained that his shoulder condition never really got any better.  He has been

presenting with chronic pain in it.  MRIs–one on January 16, 2008 and another on June

16, 2010–have confirmed that he has a torn rotator cuff in his right shoulder yet again.

Two physicians have weighed in on the question of the connection between his

current shoulder condition and his August 2002 fall.  Dr. Varela, who performed the rotator

cuff repair in 2003, is of the opinion that MRIs cannot conclusively diagnose a torn rotator

cuff after previous surgery, “due to normal postoperative tearing and hardware artifact.”

While he stated that an arthroscopic procedure would be needed to make such a

diagnosis, he hastened to add that one was not called for here because Claimant likely

would not experience improvement after another surgery, and that he (in Varela’s opinion)

was only interested in “monetary gain.”  Dr. Varela stated at another point in his October
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1Respondents have contended that the treatment Claimant received from Dr.
Thomas Hart was not authorized.  However, because the records before me do not
reflect that Hart treated Claimant’s shoulder, that contention, even if meritorious, does
not impact this ruling.

21, 2009 report that Claimant’s original tear was chronic and not acute, due to its size.  Of

course, the parties have stipulated that it was a compensable injury, and I have accepted

that.  They covered the surgery that Varela performed, along with the post-operative

treatment.

The other opinion was one rendered by Dr. Braden based solely on the treatment

records presented to him.  He stated:

Based upon the evidence that has been submitted with the recurrent rotator
cuff tear that is present the original injury from August 1, 2002 is directly
related to the continued problem with the rotator cuff and its subsequent
complete tear again after surgical intervention.

(Emphasis added)  After considering these opinions, I credit the one rendered by Dr.

Braden on this point, and find that Claimant’s current right shoulder condition is causally

connected to his work-related fall.  It is my finding that Claimant has proven by a

preponderance of the evidence that all of the treatment of his right shoulder at issue that

is reflected in the records before me has been reasonable and necessary.1  Further, I find

that he has proven by a preponderance of the evidence that he is entitled to additional

reasonable and necessary treatment of the shoulder.

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.



Britton - Claim No. F211601 36

Code Ann. § 11-9-809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


