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STATEMENT OF THE CASE

On June 21, 2011, the above-captioned claim was heard in Harrison, Arkansas.  A

pre-hearing conference took place on April 4, 2011.  A prehearing order entered that same

day pursuant to the conference was admitted without objection as Commission Exhibit 1.

At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the amendment of the sixth stipulation, they are as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed at all relevant times.
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3. Claimant was employed as a driver/operator for the Respondent employer.

4. The employer scheduled a medical appointment for Claimant on October 26,

2010.

5. Claimant has been diagnosed as having a broken foot.

6. Claimant’s average weekly wage was $342.00.

7. Respondent has controverted the instant claim in its entirety.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Claimant sustained a compensable injury to his foot.

2. Whether Claimant is entitled to temporary total disability benefits from

October 25, 2010, until a date to be determined.

3. Whether Claimant is entitled to benefits under Ark. Code Ann. § 11-9-505(a)

(Repl. 2002).

4. Whether Claimant is entitled to reasonable and necessary medical

treatment, and mileage reimbursement pursuant thereto.

5. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

The contentions of the parties are as follows:

Claimant:
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1. Claimant contends that on October 25, 2010, upon returning from a job

assignment, he sustained a work-related injury as he was exiting the

company’s tow truck at the employer’s job site.

2. Respondent is responsible for all of Claimant’s hospital treatment, physician

office visits, and all other medical and related expenses arising from his foot

injury.

3. Claimant is entitled to total temporary disability benefits from the time period

commencing on October 25, 2010, together with attorney’s fees.

4. In an unlawful attempt to avoid any liability, Respondent immediately

coerced Claimant to sign a letter, composed and written by Respondent,

which falsely stated, inter alia, that Claimant’s injury took place “off the

clock.”

5. Assuming, arguendo, that Claimant was “off the clock” at the time of his

injury, the circumstances peculiar to this case would nevertheless make the

injury compensable since the injury would be incidental to his employment.

6. Respondent refused to pay for Claimant’s requisite medical treatments, and

shortly thereafter wrongfully terminated him from his position.

7. Claimant has been disabled since October 25, 2010, is diagnosed to need

foot surgery, and will need at least twelve (12) weeks of rehabilitation.

8. Attorney’s fees should attach to any benefits awarded.
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9. Claimant reserves the right to be eligible for permanent partial disability and

permanent total disability benefits, until the extent of his injuries are fully

revealed.

10. All issues not litigated are reserved under the Arkansas Workers’

Compensation Act.
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Respondents:

1. Respondents contend that the claimant’s alleged injury is not compensable

because it occurred outside the course and scope of his employment with

Respondent employer.

2. Respondents further contend that Claimant’s alleged injury to his foot is not

compensable because it is due to a pre-existing, congenital condition rather

than an acute onset injury.

3. Respondents further contend that the Claimant voluntarily signed a

document in which he admitted that the alleged injury occurred after he had

clocked out and while he was stepping out of his truck after having gotten in

it to recover his tobacco products.

4. Respondents further contend that the claimant abandoned his job and was

not terminated.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. The May 19, 2011 and June 1, 2011 responses by Dr. Corey Jackson

contained in Respondents’ Proffered Exhibit 2 will be admitted into evidence

and given due weight.

4. The January 9, 2007 North Arkansas Regional Medical Center emergency

room record of Claimant, contained in Respondents’ Proffered Exhibit 2, will

not be admitted into evidence.

5. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his right foot.

6. Because of the above finding concerning compensability, the remaining

issues are moot and will not be addressed.

PRELIMINARY RULINGS

Admission of Respondents’ Proffered Exhibit 2

The proffered exhibit is comprised of (1) correspondence from Respondents’

counsel to Dr. Corey Jackson dated May 19, 2011 and June 1, 2011, in which questions

were asked of the doctor, and he apparently replied in blanks provided on said

correspondence; and (2) an emergency room record from North Arkansas Regional

Medical Center dated January 9, 2007 concerning Claimant that references illegal drug

use.  Claimant on June 16, 2011 filed an objection to the admission of these documents

at the hearing.

With respect to the items of correspondence, Claimant argued not only that they

constituted hearsay, but that his “counsel has been denied the right to question (cross

examine) Dr. Jackson).”  Respondents responded to the objection on June 14, 2011,
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asserting that:  (1) the exhibit was furnished to Claimant at least seven days prior to the

hearing; and (2) its admission would not be barred under Ark. Code Ann. § 11-9-705(a)(1)

& (c)(2) (Supp. 2011); (3) Claimant did not indicate that he wanted Dr. Jackson produced

at the hearing pursuant to § 11-9-705(c)(2)(B) or AWCC R. 099.20(4); and (4) Claimant

did  not afford Respondents ample notice to produce Dr. Jackson.

In light of these pleadings, part of Commission Exhibit 2, I scheduled a telephone

conference with both counsels on June 16, 2011.  As shown by my letter to the parties on

that date, also part of Commission Exhibit 2, I decided the following on this matter:

As for the objection to the admission of Dr. Corey Jackson’s written
responses to questions put to him in a letter from Respondents, Mr. Dowdy
ma[d]e clear during the conference that he is not requesting under Ark. Code
Ann. § 11-9-705(c)(2)(B) that Respondents produce Dr. Jackson at the
hearing for cross-examination; rather, Claimant is simply objecting to the
admission of these documents.  Again, I will take the matter under
advisement, permit the proffer of the documents, and will rule on the
objection in the opinion.

Section 11-9-705(c)(2)-(3) reads:

(2)(A) Any party proposing to introduce medical reports or testimony of
physicians at the hearing of a controverted claim shall, as a condition
precedent to the right to do so, furnish to the opposing party and to the
commission copies of the written reports of the physicians of their findings
and opinions at least seven (7) days prior to the date of the hearing.
However, if no written reports are available to a party, then the party shall,
in lieu of furnishing the report, notify in writing the opposing party and the
commission of the name and address of the physicians proposed to be used
as witnesses at least seven (7) days prior to the hearing and the substance
of their anticipated testimony.

(B) If the opposing party desires to cross-examine the physician, he or she
should notify the party who submits a medical report to him or her as soon
as practicable, in order that he or she may make every effort to have the
physician present for the hearing.
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(3) A party failing to observe the requirements of this subsection may not be
allowed to introduce medical reports or testimony of physicians at a hearing,
except in the discretion of the hearing officer or commission.

In turn, Rule 20(4)(A)-(B) reads:

A.  In the event a written report of a physician, osteopath, chiropractor or
other provider is offered in evidence and the right of cross-examination is
requested, it will be granted.

B.  The party offering the report must produce the author of the report for
cross-examination, but the attendance fee or charge of the witness is the
liability of the party requesting the cross-examination.

As noted above, while Claimant objected to the admission of the correspondence

on the basis that he was being denied the opportunity to cross-examine Dr. Jackson, he

made clear that he was not asking that Jackson be produced at the hearing.  Thus his

objection, insofar as it is grounded in § 11-9-705(c)(2) and/or Rule 20, is overruled.

As for his hearsay objection, the analysis of this aspect of the issue falls within the

purview of Ark. Code Ann. § 11-9-705(a)(1) (Supp. 2011), which states:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

Under this provision, the Commission is not bound by the Arkansas Rules of

Evidence–including the rules governing hearsay and the exceptions thereto.  See

Tracor/MBA v. Artissue Flowers, 41 Ark. App. 186, 850 S.W.2d 30 (1993).  After

consideration of this matter, I find that admission of the correspondence would help to

“best ascertain the rights of the parties.”  For these reasons, this portion of Respondents’

Proffered Exhibit 2 will be admitted into evidence and given due weight.
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With respect to the emergency room records, Claimant objected on the basis that

they “are not germane to the facts of the case at bar . . . .”  Respondents responded that

Claimant did not cite any authority in support of the objection, and that they should be

admissible under § 11-9-705(a)(1).  I find however, after due consideration, that admission

of these particular medical records would not help to “best ascertain the rights of the

parties.”  They pertain to Claimant’s treatment for a substance abuse problem, and have

nothing to do with the issues at bar.  Thus, this portion of Respondents’ Proffered Exhibit

2 will not be admitted into evidence.

CASE IN CHIEF

Summary of Evidence

Five witnesses testified at the hearing:  Claimant, Weldon Britt, Jake Mattix, Waylon

Mattix, and Alton Halstead.  The rule was invoked; and pursuant to this, non-party

witnesses were excluded from the hearing room when not testifying.

In addition to the prehearing order discussed above, also admitted into evidence

in this case was Commission Exhibit 2, documents pertaining to the challenge to the

admissibility of Respondents’ Proffered Exhibit 2, consisting of 21 numbered pages;

Claimant’s Exhibit 1, a written statement signed by Claimant and witnessed by Jake Mattix

on October 26, 2010, consisting of one page; Claimant’s Exhibit 2, his records from Dr.

Daniel Fulmer, consisting of one index page and seven pages thereafter; Claimant’s

Exhibit 3, his records from Dr. Corey Jackson, consisting of one index page and three

pages thereafter; Claimant’s Exhibit 4, a copy of his cellular telephone records, consisting

of a one-page index and 29  pages thereafter; Claimant’s Exhibit 5, additional cellular
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telephone records, consisting of 24 numbered pages; Respondents’ Exhibit 1, another

compilation of Claimant’s medical records plus another copy of Claimant’s cellular

telephone records, consisting of a one index page and 37 pages thereafter; Respondents’

Exhibit 2, correspondence between Respondents’ counsel and Dr. Jackson plus Claimant’s

emergency room record of January 9, 2007, consisting of seven numbered pages;

Respondents’ Exhibit 3, Claimant’s trip report for the week of October 22, 2010, consisting

of one page; and Joint Exhibit 1, a written statement signed by Claimant and witnessed by

Jake Mattix on October 26, 2010, consisting of one page.

Testimony

Larry Britt.  Claimant testified that he was a friend of Jake Mattix (hereinafter

“Jake”), and went to work  at D&A Towing in a full-time capacity on August 9, 2010.  Before

then, he was a contractor laborer there.  He generally worked until 5:00 p.m. each day, but

on occasion would be sent home early if business was slow.

When asked to describe his alleged right foot injury, Claimant testified:

I was getting out of the tow truck after finishing the job, and leaped out of the
truck just like I would any other time.  Right hit, my right foot hit first, my left
foot was still on the step, and it popped.

He described the step as being about two and one/half feet off the ground, and stated that

he had made that step many times while employed there.  The alleged incident happened

on October 25, 2010 between 2:45 p.m. and 3:00 p.m.  When asked what happened next,

he stated:

What were my actions?  Total, total, I was in pain.  I was in shock.  Didn’t
quite know what to do besides, you know, my Jeep’s right there, and I get to
my Jeep.  And I go home, kick my boots off to hope and pray, you know,
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1This is defined in DORLAND’S ILLUSTRATED MEDICAL DICTIONARY 737 (30th ed.
2003) as a “diaphyseal fracture of the fifth metatarsal.”

2Claimant’s Exhibit 1 is a photocopy; the original document was admitted into
evidence later in the hearing as Joint Exhibit 1.  But the former exhibit was generally
the one shown to witnesses.

something wasn’t majorly wrong, but it hurt.  It hurt very, you know, it
popped.  It was very painful.

According to Claimant, he attempted to contact Jake twice after the incident, and three

times later that evening–all without success.  He did not speak with Jake until 8:30 or 9:00

the next morning.  Jake set up an appointment for him with Dr. Corey Jackson that day at

1:00 or 2:00 p.m.  Jackson diagnosed him as having a Jones1 fracture of the right foot, but

stated that it was not that severe and put him in a boot cast with crutches.  The doctor

instructed him to stay off the foot.

Claimant testified that around 9:00 p.m. on October 26, 2010, he went to D&A

Towing and signed the document in Claimant’s Exhibit 1.2  He did this after calling Jake

to inform him of the results of the visit with Dr. Jackson.  Waylon Mattix (hereinafter

“Waylon”), who is a shop manager at the business, was present as well.  Jake read the

document to him and asked him how it sounded.  Claimant replied, “[i]f this is what you

need to do to, for your own truth, then, I mean, absolutely.”  He signed it despite his

disagreement with the portion of it that read that he was off the clock; he stated that Jake

and he had argued about it–[a]nd that D&A wasn’t [liable].”  When asked if he was

pressured to sign the document, Claimant responded:

I, I felt pressure for the fact that I, they left me no other options.  They said
this is it or, and for the well being of my foot and the well being of my future,
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this is what, my only option.  That’s what I had to do at the time, sir.  I was
given no other option.

Despite the provision in the document that he would receive $200.00 per week until

he was released, Claimant stated that he only received one check, the following week.  He

was not supposed to return to work, per Jake, until he had a full release.  Nonetheless, he

came back on November 16, 2010, while still in the boot.  He testified that he continued

to wear this until the last week of April 2011.  Upon his return, Claimant was asked to get

underneath a tow truck and repair its hydraulic lines.  He stated that he was unable to

perform this task, and that Jake told him, “if your foot is still hurting, then go to the house.”

Since then, he has not spoken with Jake, although he has tried to do so on several

occasions.

Under questioning from Respondents, Claimant testified that when he exited the

truck, he spun around, stepped down, and planted his right foot.  He went to the shop to

notify someone what had occurred, but no one was there.  Thereafter, he went to his Jeep

and left.  He reiterated that he did not talk with Jake the rest of the day.  However, shown

a copy of his own cellular telephone records for that period, and identifying Jake’s cellular

telephone number as 870-365-3556, he agreed that the record showed that on October

25, 2010, there was a 7-minute call at 6:24 p.m., a 29-minute call at 6:46 p.m., and a 1-

minute call at 7:15 p.m.  When asked to explain the 7 and 29-minute calls, Claimant

insisted that he did not talk with Jake, and surmised that he could have left voice mail

messages lasting that long.  He did not seek medical treatment that night, despite his

description of being in extreme pain.
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Claimant denied suffering a previous injury to his right foot, notwithstanding a note

reflecting such in the record of his visit to Dr. Russell Allison on August 16, 2007.

However, when it was pointed out that this previous injury was purportedly a Jones

fracture, Claimant responded, “No sir, not to that severity, I don’t guess.”  He then returned

to his previous answer–that he had no prior injury to that foot.  Claimant stated that Dr.

Jackson incorrectly noted that his right foot had been sore for a year prior to the alleged

incident, when in fact it was sore on an occasion one year before then.

As to the preparation of the document in Claimant’s Exhibit 1, Claimant testified that

Jake was typing it as he arrived at the business.  The following exchange took place:

Q. Did he just make that all up, is that what you’re saying?

A. Yes.  Yes, sir.

Q. None of that information in that letter was correct?

A. For the most part, yes, sir.  That was just a good enough letter.  I
made it known.

When Respondents’ counsel went over the contents of what Claimant signed, Claimant

pointed out numerous points of disagreement.  First, he disagreed with the statement that

he had called Jake on the morning of October 26 at 9:11 a.m., and stated that Jake

actually called him.  However, shown the phone record the reflects that he in fact called

Jake at 9:13 that morning, Claimant retreated from this.  While he agreed that he broke his

foot while stepping out of the tow truck, he disagreed that this happened after he had

clocked out and while he was going to retrieve tobacco products.  He stated, “I just,

previous to stepping out of the truck, whether my tobacco products were in there or not,
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I usually leave them.”  But then he agreed that he told Dr. Jackson that he was hurt when

he was retrieving a can of tobacco from the truck.

Claimant testified that neither Waylon nor Jake threatened him in any way–whether

physically, with termination, or otherwise.  While the document was read to him, Claimant

stated that he can read, and could have it himself.  He agreed that he was free to leave

the business’ premises at any time.  Nonetheless, he maintained the Jake did not give him

a choice in the matter, and that he did not understand the consequences of signing the

document.  But he admitted that, per the agreement, all of his treatment with Jackson was

covered.  Prior to going to sign the document, Claimant had taken two Vicodin; but he did

not recall if he told this to Jake and Waylon.

With respect to his November 16, 2010 return to work, Claimant admitted that he

contacted Dr. Jackson’s nurse for a full work release after Jake told him that one was

required.  But, interestingly, he disagreed that Jackson released him despite the fact that

his record reflects this.  His reasoning seemed to be that the release did not take place

because he was never furnished with a copy of it.

Claimant also admitted that Jake told him that in addition to paperwork and

computer data entry, he had “a little bit of truck maintenance” for him to perform.  He stated

that he was unable to work on the truck, and that Jake sent him home.  Because of this,

he never returned to work there.

Under additional questioning from his counsel, Claimant testified that he completed

the ninth grade and has a GED.  He denied suffering a Jones fracture to his right foot prior

to the incident in question.  While he was employed at D&A Towing, it was not a normal
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business practice to sign documents at 9:00 p.m.  When he again left work on November

16, 2010, it was his understanding that he would return when he was completely healed

and out of the boot–because he could not drive a truck while in the boot.  But he stated

that he was called and “verbally abused” and was informed that the company would find

someone else.

When questioned further by Respondents, Claimant stated that while he called Dr.

Jackson’s office on November 16, 2010, spoke with Jayme and requested a release, no

one ever told him that he was released or sent a written release to him.  She told him that

one would be faxed.  He waiting by the facsimile machine at the shop for the release, but

it never came.  Claimant denied ever attempting to work on the truck, and was told by Jake

to “go to the house” when he told him that his foot still hurt and that he could not work on

the truck.  But he did admit that he was aware prior to seeking the release that the work

would include working on the truck’s hydraulic system.  After he told Jake, however, that

he could not do this work, he again contact Dr. Jackson and on this occasion requested

to be taken back off work.

When questioned by me, Claimant stated that when he left the cab of the truck, he

stepped onto the running board and pivoted counter-clockwise before stepping off and

hitting the ground with his right foot.

He testified that he “clocked out” each day by writing down his time in a time log

book in Jake’s office.  On the afternoon of the alleged incident, however, he did not do this

because he was hurting.  The following exchange occurred:

Q. Okay.  Now, if you had not hurt your foot that day, what was your next
step after you got out of that truck?  What were you going to do?
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A. What would I have done?  Let’s see, that day on the 25th.  I would
have normally found something to do, sir.  I was picking up the
parking lot, or I would go into the office, make sure all my tags and
keys and everything that I’d done prior that day was together and on
clipboards and, you know, prepared for them to look at, for my boss
to look at, Jake Mattix.  There’s–

Q. Did you leave those jobs undone because you hurt your foot?  Did
you just get in your car and leave?

A. No, sir, they’re not necessarily undone.  That’s something that’s, if
there’s nothing to do, then–it’s kinda half and half.  Either something
to do, go home or when you, there’s nothing to do, stay.  It was an
open time process, sir.

He admitted that he was a tobacco user.  However, he denied falling after getting back into

the truck to get tobacco products.

When asked about the statement he signed on October 26, 2006, he stated that a

“rollback” is a tow truck or wrecker.  He also stated that before Jake prepared the

statement, he may well have told him that he broke his foot when he stepped on a rock.

Weldon Britt.  Called by Claimant, Britt testified that Claimant is his grandson.  On

November 20, 2010, Jake told him that Claimant was no longer working for him, that the

doctor had released him and he had returned to work, but stated that his foot was still

hurting, “so I just sent him on the house.”

Jake Mattix.  Called by Respondents, Jake testified that he has been the manager

at D&A Towing for two and one-half years.  His duties including supervising the employees

and, “to an extent,” human resources issues.  D&A Towing is a small company within

Respondent D&A Performance.  All of the businesses are located in the same building.

He stated that D&A Towing’s regular hours are 8:00 a.m. to 5:00 p.m., but that they are
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available 24 hours a day due to the nature of the business.  Someone is available at the

business during the regular daytime hours.

Jake testified that Claimant was hired at the end of July 2010.  On October 25,

2010, Claimant had gone on only two calls–it was a “slow day.”  Following the second call,

according to him, the following occurred:

He talked to me approximately 3 o’clock, maybe a little before, little after, I’m
not sure which, and said that it’s slow today, do you mind if I leave.  And I
said, sure, that’s fine, we’re slow today, go ahead.  Any other calls come in,
we’ll either, either I’ll run them or we’ll run them the next day.

This conversation took place in Jake’s office at D&A’s shop.  He did not see Claimant

again after he pulled out of the parking lot that day.  Jake denied that Claimant told him

anything about hurting his foot or any other part of his body at this point.  He stated that

Claimant did not appear to be in pain and was not limping.

According to Jake, the next time that he and Claimant spoke to one another was

that evening in a telephone conversation around 6:00 to 6:30 p.m.  He later stated that it

happened at 6:30 or 7:00 p.m.  Their conversation was “just b.s.ing, and I was telling him

about a call that had come in that he needed to run the next morning.”  Claimant did not

mention a foot injury or being in any pain, but stated that he “wanted to take off or he

wanted to go do a few things and go to the river.”

When the two spoke by telephone the next morning, Claimant told him that he

thought that he had broken his foot the previous day while exiting the tow truck.  After

remarking the Claimant had not mentioned this previously, Jake stated that he should

probably see a doctor and have an x-ray.  Claimant called about 11:00 or 11:30 a.m. and

stated that Medi-Quik did not accept workers’ compensation from Respondents.  Jake
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replied that they were not D&A’s provider, but that he did not think the matter was covered

under workers’ compensation anyway.  Claimant then went to Dr. Jackson, and Jake went

there as well.  He informed Halstead of what had happened, and wrote down what had

occurred.  The business decided to pay for Claimant’s initial visit to Jackson because he

had no insurance, and “to pay him a weekly wage.”

Jake requested that Claimant come to D&A, and he did so that evening.  Waylon

was present as well.  In describing what happened next, Jake stated:

He come in, we just kinda, you know, do our normal little b.s.ing.  And I said,
okay, now, tell me exactly what happened again.  And he told me exactly,
and as he was saying it, I was typing it.

He identified Claimant’s Exhibit 1 as what he prepared that night, and confirmed that it

contained his signature.  Jake testified that when he finished preparing it, both Claimant

and Waylon read it, and that Claimant and he (Jake) signed it.  The agreement provided

that D&A would pay Claimant $200.00 per week until he obtained a doctor’s release, and

that Claimant in turn would work extra time each week to pay back the advances.  Three

or four payments were made to him, until November 16, 2010.  Jake testified that Claimant

was not threatened or pressured to sign the agreement, that he could have declined to

sign it, and that he declined to offer any changes to it.

Claimant on November 16, 2010 indicated that he wanted to come back to work,

and Jake told him that he needed a doctor’s release first.  He obtained the release, and

Jake asked him to repair a hydraulic line on a truck.  This entailed Claimant lying on a

“creeper” beneath the truck.  Claimant did this, and worked on the project for two to three

hours.  However, he did not make very much progress and called Jake to tell him that his
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foot was hurting really bad and that he could not do the work.  At Claimant’s request, Jake

let him go home for the day.  Claimant later called to tell him that he went back to Dr.

Jackson to get back off work, that he needed surgery, and that D&A should pay for it.  Jake

testified that he responded that the company should not have to pay for something that did

not happen on the clock.  Claimant became irate, and the two of them have not spoken

since then.  Jake denied that he terminated Claimant; but because he did not call or show

up for work for three days, it was treated as “a separation from the job” per company

policy.

With respect to time, Jake testified that employees do not clock in or out, but would

fill out a time sheet that showed whenever the departed on a call and returned therefrom.

Claimant completed a sheet form October 25, 2010 that showed that he returned from a

call at 2:45 p.m.

Under cross-examination, Jake testified that D&A has both daily and weekly time

logs.  The employees keep them during the week, and submit them at the end of the week.

When asked to explain the difference between the time log and the trip report, Jake

responded:

When we first started off doing time books, he would keep a time log book.
And then, we switched over to these sheets here for him to keep up with his
time because it was too hard for him to keep up with his time in the original
time book.  It was easier, that way it was one sheet and not having to do two
different sheets.  So that’s when we switched over to that there.  Now, the
time book that we used to have, it has come up missing.  I do not have that.

The book disappeared after October 25, 2010.

When asked why the telephone records reflect that he received a call from Claimant

at 2:59 and 3:00 p.m. on that day, if he had already told him that he could leave work, Jake
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responded that their conversation may have occurred as late as 3:15.  After the two spoke

the next morning, Jake made him an appointment with Dr. Jackson at 11:30 a.m.  He did

not know why Jackson’s initially reflected that it was a workers’ compensation claim,

because he stated that he did not relay this to Jackson’s office.  Dr. Jackson is not the

company’s workers’ compensation physician; Jake sent Claimant to him because he

performs the company’s DOT drug tests.  Jackson is a family physician.

With regard to the events of November 16, 2010, Jake testified that Claimant did

not wear a boot cast that day; he had on tennis shoes.  He stated that Jackson’s office

faxed him a work release for Claimant, but he could not explain why it was not produced

in discovery, or why the discovery response was that Respondents did not know if Jackson

provided a written or oral release.  He stated that the facsimile came in at 9:00 or 9:30

a.m.; but when it was pointed out that Claimant did not contact Jackson’s office until 10:00

a.m., Jake revised his testimony to state that the facsimile came in “mid-morning.”

On re-direct examination, Jake identified Respondents’ Exhibit 3 as the trip report

that Claimant prepared on October 25, 2010.  It reflects that his last run was completed at

2:45 p.m.

Under questioning from me, Jake testified that per the exhibit, Claimant was paid

that day from the time of the first run until the end of the last–11:30 a.m. to 2:45 p.m.  After

hours, workers are paid an hourly rate plus an extra percentage.  The book that is missing

is the one that recorded Claimant’s time; but Jake stated that it would reflect the same

thing that Respondents’ Exhibit 1 does.  When shown Respondents’ Exhibit 3, Jake

testified that he surmised that Claimant wrote in “2:45" because he himself did not do it.
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But he admitted that he did not see who wrote it–he did not recall if Claimant wrote it in his

presence.  The following exchange took place:

Q. Okay.  Would you have had anymore work for him to have done on
the 25th after he came in to see you?  What would he have done if
you had not had any runs to send him out on, what would, would he
have been given any other assignments around the yard or anything?

A. If he would have been, yeah, I mean, he could have, you know,
serviced trucks, greased trucks.  I mean, there’s other things that
could have been done, but since it was slow and he wanted to take
off, we let him take off.

Had Claimant not left early, he would have worked until 5:00 p.m.

Jake’s testimony was that Claimant supplied him with the contents of the second

paragraph of Claimant’s Exhibit 1.  The following exchange occurred:

Q. Has D&A ever done one of these agreements for any other
employees?

A. No.  This is the first claim we’ve ever had.

Q. Why did D&A do it?

A. Just to have it on the record that, what happened.

Q. Who instructed you to do it?

A. Well, I done it upon myself.  I mean, I called Mr. Halstead about, asked him
what should I do.  And he said we need something in writing.  That what I
did.

Q. Well, as far as advancing him $200 a week, whose decision was it to do
that?

A. It was mine.

Q. Okay.  Did you have to get approval for that?

A. Yes.
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Q. Who approved it?

A. Mr. Halstead.

Waylon Mattix.  Called by Respondents, Waylon testified that he is an employee

of Yeager Auto Salvage, which is owned by D&A Performance.  He has worked there for

about 18 months.  He stated that he had been working late and Jake asked that he come

in and witness his meeting with Claimant.  This occurred some time between 6:30 p.m. and

9:00 p.m.; he was working late, as he often does, to catch up on things that he could not

get done during the day because of telephone calls and other matters.  He described the

scene as follows:

Jake was sitting at his desk and Larry sat in the seat next to him.  And Jake
said, now, tell me exactly what happened.  And as Larry talked, Jake typed.
And when he was done typing, he printed the letter and I read it, and then,
Larry read it.  And Larry asked about, if it’d be against his record if he signed
that, his employment record.  And Jake told him no.  And then, he signed it.

When asked how he knew Claimant read the document, Waylon responded that he held

it for awhile and asked about one portion of it.  But Claimant did not ask that any changes

be made to it.

Under questioning from me, Waylon identified Joint Exhibit 1 as the document that

he saw that night.  He stated that he had been asked to witness meetings before, involving

disciplinary matters.

Alton Halstead.  Called by Respondents, Halstead testified that he is part owner of

D&A Performance, which has been in business for 20 years.  The business owns salvage

yards, towing companies, and repair shops.  He is Jake’s superior.
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Shown Joint Exhibit 1, he identified it as the agreement that he discussed with Jake.

When asked to explain it, he stated:

In our company policies, we employ people who generally do not partake in
health insurance.  A lot of them are convicted felons and people who are just
kind of downtrodden.  Okay?  Many times in the past, throughout all of our
companies, we have done anything from provide housing, provide vehicles
for transportation, provide medical care, right down to provide, get them out
of jail.  Because in our profession, if you find an employee who will actually
come and do a good job, then you are far better off to retain that employee
when he gets himself into some kind of a situation to where he is going to
have to separate from work than you are to go ahead and provide for him
whatever he needs, and then, take that back out of his pay later.

. . .

That is the basis [of the agreement].  Jacob calls me, in a nutshell, he says
Larry’s hurt his foot, he ain’t got enough money to go to the doctor, what do
we need to do with him.  Is he a good employee?  Yeah, he’s a good
employee.  Does he show up for work?  Yeah, he shows up for work, does
a good job, you know, we’re all happy with it.  So I said, okay, let’s sit down
and get some kind of agreement up to where we can get this kid fixed and
back to work.

Under questioning from Claimant, Halstead confirmed that it was the opinion of

everyone involved that Claimant was good employee and had good character.

Medical Exhibits

The medical records of Claimant that are contained in Claimant’s Exhibits 2-3 and

Respondents’ Exhibits 1-2 reflect the following:

Pre-incident.  When Claimant presented to Drs. James Altazan and Russell Allison

on August 16, 2007 with a Jones-type fracture of the fifth metatarsal on the left foot, he

reported that he had “a previous injury approximately one month ago; a similar type injury

to the right foot.”
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Post-incident.  The October 26, 2010 record from Dr. Jackson reads:

Comes in today worker’s comp.  Patient states that he was retrieving a can
of tobacco from his truck yesterday evening when he jumped out of the truck,
landed on a rock, heard a pop and felt pain in his left [sic] foot.  He states
that he woke up this morning and could not walk on it.  He has had issues
with his left foot 4 years ago and the right foot has been sore for about 1
year.  He denies any trauma or past surgery to the right foot prior to this.

Physical exam reveals some swelling in the right foot, no bruising.  He tells
me it is more tender to palpation on the distal 5th metatarsal than proximal.
He does have some tenderness near the fracture.  X rays reveal a fracture
of the right 5th metatarsal.

Jackson assessed him as having a Jones fracture and prescribed Hydrocodone.  A

handwritten portion of the record states:  “First started hurting 1 yr Ago.”  A note from

November 4, 2010 reflects that Claimant’s employee called the doctor’s office and stated

that there would not be a workers’ compensation claim because the “injury happened after

work hours.”

Claimant returned to Dr. Jackson on November 5, 2010, and reported being about

50 percent better.  He was using a “short walking boot” that was working well, but was not

using crutches.  The doctor added:  “X rays reveal a bit more calcification around the

fracture, which suggest[s] this [is] more long term, chronic.”

A November 16, 2010 handwritten note, apparently by Jackson’s assistant, states

that Claimant called that morning at 10:00 to request a full work release.  Then at 1:15 p.m.

he called back and wanted another two weeks off because he was not ready to return to

work.  Forty-five minutes thereafter, he called and requested a cast.

Jackson authored notes that day that read:
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Larry calls today to be released from work.  He states that he wants to get
back to work so that he can get back to making money.  In conclusion, I did
note that his fracture line at the level of the 5th metatarsal did not exactly
appear consistent with what I would expect.  The fact that he has had exactly
the same fracture back in August of 2007, makes me suspect that there is
something congenital going on.

. . .

Larry called back again later on and states that now he couldn’t work.  He
wants us to take him back off of work.  He also had phone conversations with
Jayme, which should be documented by her.  Given the overall picture of
these last few visits, including his initial request for a specific strength of
hydrocodone as well as the unusual appearance of the fracture, which was
a calcification around the area in a supposedly acute fracture, I still suspect
there is something congenital vs. chronic fracture in this area.  I also suspect
that he is not being upfront with us.  To add to that, the patient at one point
in the conversation with Jayme, described the situation as “this is bull shit.”
He also states that he “knew what was going on.”  He then stated that he
was sure that his employer had contacted me and had steered his medical
care.  Given the fact that he has lost his confidence in me as his family
doctor, Jayme let him know over the phone, that we would refer him over to
orthopedic and he needed to find some other family doctor.

Claimant then saw Dr. Daniel Fulmer on November 23, 2010.  The handwritten

notes are illegible, but the typewritten report on that date reflects that Claimant told him

that on October 20, 2010, he jumped from his tow truck, landed on a rock, and twisted his

right foot and heard a pop in the foot.  He was experiencing a lot of pain by the next

morning.  Claimant told Fulmer that he had suffered a previous fracture in his left foot that

required surgery, and that he is a user of tobacco products on a daily basis.  The balance

of the report reads:

Lower Extremity Evaluation:  Patient has acute pain over the midshaft of
the fifth metatarsal of the right foot which appears to be slightly distal to the
styloid process.  Notable and palpable defect is appreciated over the shaft
of the bone of the fifth metatarsal.  Patient does have a metatarus adductus
with a C-shaped foot as well as talipes varus with a forefoot equinus.
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Impression/Plan:  Remainder of the evaluation was carried out and
pertinent findings were radiographic evidence of the fifth metatarsal base
fracture with appears to be distal “Jone’s” [sic] of the fifth metatarsal.  There
is some callus formation along the lateral aspect of the bone but no definitive
evidence of healing is noted.  Patient instructed to remain non-weight
bearing for at least the next two to three weeks.  He was advised to continue
with immobilization and was also advised that the possibility of O.R.I.F.
[open reduction, internal fixation] cannot be excluded at that time.  It was my
advice that at this time he not return to work and unless other information
was made available that it is my medical opinion that this was Workers’
Comp related in light of the fact he was exiting his tow truck at the time of the
injury.  If there is any further information I can provide, please feel free to call
or write this office.

Claimant continued to treat with Dr. Fulmer, and on March 1, 2011 the doctor wrote a letter

to Claimant’s counsel that reads:

Mr. Britt has been a patient of mine since his first visit on 11/23/10.  At that
time he stated that he was jumping from his tow truck at his place of
employment and landed on a rock resulting in a twisting of his foot and a
fracture of the fifth metatarsal of that right foot.  He states the following
morning he was experiencing a great deal of pain and was followed in the
office of Dr. Corey Jackson in Harrison, AR.

He has been kept immobilized since his first visit on November 23, 2010 and
presents to this office today March 1, 2011 stating that the right foot is much
less painful and he believes that it is healing or has healed.  Previous X-rays
taken in this office revealed a Jone’s [sic] fracture of the fifth metatarsal on
the right foot.  At the time he was in this office we discussed the possibility
that this fracture might need to have open reduction and internal fixation due
to the poor blood supply in this area.  By dint of limited weight bearing and
use of immobilization on the right foot it appears that the right foot has
healed.  Radiographs taken today, 3/1/2011, reveal that the fracture at the
base of the fifth metatarsal has good bony bridging and findings consistent
with healing of this Jone’s [sic] fracture.

It is my medical opinion that Mr. Britt will be able to return to full weight
bearing and impact activities as well as employment by the first of April
2011, at the very latest.  If there is any further information I can provide
regarding this patient’s progress or my recommendation, please feel free to
call this office.
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On May 19, 2011, Respondents’ counsel sent Dr. Jackson a letter containing a

series of questions.  Those questions, and his handwritten responses thereto, were as

follows:

1. In your notes of November 5, 2010, you state that the Claimant’s x-
ray of his right foot reveal “a bit more calcification around the fracture,
which suggests this is more long term, chronic.”  Do you believe this
fracture occurred prior to October 25, 2010?

Yes    X    No       

Comment     I strongly suspect this.

2. Do you believe that the Claimant’s fracture to the fifth metatarsal of
his right foot, referred to as a Jones fracture in your report, is the
result of an acute injury suffered on October 25, 2010, as the
Claimant contents?

Yes           No    X  

3. What significance, if any, is there to the fact that the Claimant
sustained an identical fracture to his left foot approximately four years
prior to October 25, 2010, when he alleges that he suffered the same
exact fracture to his right foot?  Based on having suffered the same
fracture to both feet, do you believe that the Claimant is suffering from
a congenital issue?

Comment    Possible, and likely.  See medical notes      
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4. Have all of your answers to the preceding questions been stated
within a reasonable degree of medical certainty?

Yes    X      No        

On June 1, 2011, counsel sent follow-up questions to Jackson.  The doctor responded that

he had released Claimant to return to work at D&A without restrictions on November 16,

2011, and that he and/or someone from his office communicated this to D&A on that date.

Nonmedical Exhibits

Commission Exhibit 2.  This exhibit contains documents, discussed above, related

to Claimant’s objection to the admission of Respondents’ Proffered Exhibit 2.

Claimant’s Exhibit 1, Joint Exhibit 1.  These exhibits contain the agreement that was

the subject of much of the above testimony.  This document, on D&A Towing LLC

stationary and signed by both Claimant and Jake on October 26, 2010, reads:

10/26/10

I Larry Britt injury [sic] my foot while off the clock at D&A Towing LLC
but I was on the premises at the time of injury.  I also do not hold D&A
Towing LLC responsible for this injury nor do I wish to file any type of works
[sic] compensation claim.

Larry Britt called at 9:11a.m. [sic] on 10/26/10 and advised that He
might have a broken foot after stepping out of the Rollback after clocking out
to get his tobacco products out of the truck.  He advised that after he had
gotten his tobacco products that he had stepped back out of the truck and
stepped on a rock.  This incident took place on 10/25/10 around 3:30 p.m.
Larry clocked out at 3:00 p.m.

D&A Towing LLC in good faith will pay for the medical expenses for
this date 10/26/10 and will continue to pay in god faith a weekly pay check
[sic] of $200.00 per wk until he is released from the doctor as an
advancement until he is released from the doctor at which time Mr. Britt will
work extra hours to repay the advancement a little each week until paid.
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Claimant’s Exhibits 4-5, Respondents’ Exhibit 1.  These exhibits contain Claimant’s

cellular telephone records, as addressed above.

Respondents’ Exhibit 3.  This exhibit contains Claimant’s weekly trip report for

October 22-25, 2010, and reflects that his last run on October 25 began at 2:00 and ended

at 2:45.

ADJUDICATION

A. Whether Claimant sustained a compensable injury to his right foot.

Claimant has contended that he sustained a compensable injury to his right foot on

October 25, 2010 while working for Respondent D&A.  He testified that he broke the foot

while stepping from the cab of a wrecker.  His contentions also read that his written

statement that he was “off the clock” at the time of his injury was untrue and coerced by

Respondents; and that even if he were “off the clock,” his injury is nonetheless

compensable because it was “incidental” to his employment.  Respondents, in turn, have

contended that his alleged injury is not compensable because not only did it occur outside

the course and scope of his employment, but that it “was due to a pre-existing, congenital

condition rather than an acute onset injury.”

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the
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patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having

greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___

(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Respondents have argued that Claimant’s alleged right foot injury “is not

compensable because it is due to a pre-existing, congenital condition rather than an acute

onset injury.”  In support of this, they included (in Respondents’ Exhibit 2) statements of

Dr. Jackson, quoted above.  He wrote that he “strongly suspect[s]” that Claimant’s right

foot fracture occurred prior to October 25, 2010, and that it was not due to an acute injury

suffered on that date.  Jackson felt it “possible, and likely” that Claimant was suffering from

a congenital problem.  He noted in his November 5, 2010 notes the presence of more

calcification around the fracture than he would have expected; and he noted that Claimant

suffered an identical injury (a Jones fracture) in August 2007, and that Claimant at that
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time referenced a similar right foot injury the month before.  He also told Jackson that his

right foot had been sore for about one year.  Dr. Jackson wrote that he rendered his

opinions based upon a reasonable degree of medical certainty.

Dr. Fulmer, on the other hand, examined an x-ray of Claimant’s foot on November

23, 2010 and wrote:  “There is some callus formation along the lateral aspect of the bone

but no definitive evidence of healing is noted.”  He added:

It was my advice that at this time he not return to work and unless other
information was made available that it is my medical opinion that this was
Workers’ Comp related in light of the fact he was exiting his tow truck at the
time of the injury.

In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission

Opinion filed February 14, 2005), the Commission addressed the standard when

examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words “within a reasonable degree of medical certainty” even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).
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The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review of the evidence, I credit

the opinion of Dr. Fulmer over that of Dr. Jackson on this matter–and find that the evidence

establishes that Claimant suffered an injury to his right foot at some point after he and

Jake last visited on October 25, 2010.  In doing so, I credit Jake’s testimony that when the

two conversed at that time, Claimant was not limping or in any apparent pain.  This

comports with Claimant’s own testimony that when the injury did occur, it was shocking and

very painful.  Likewise, I credit the findings of his first visit with Dr. Jackson the next day,

October 26, 2010, that he presented with right foot pain, had some swelling and

tenderness, and had a Jones fracture.

That Claimant may have had a pre-existing condition in his right foot does not

foreclose his entitlement to benefits.  Under the Arkansas Workers’ Compensation Act, the

employer takes the employee as the employer finds him, and employment circumstances

that aggravate pre-existing conditions are compensable.  Nashville Livestock Comm. v.

Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing infirmity does not disqualify a

claim if the employment aggravated, accelerated, or combined with the infirmity to produce

the disability for which compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark.

App. 30, 917 S.W.2d 550 (1996).

Certainly, the evidence preponderates that Claimant has objective findings of an

injury in the form of Jones fracture.  Likewise, the evidence establishes that it caused
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internal or external harm to the body that required medical services.  What has not been

shown, however, is that the injury arose out of and in the course of Claimant’s employment

with D&A Performance or is attribute to a specific incident identifiable by time and place

of occurrence.  In fact, Claimant has not even proven that he injured his foot on the

grounds of his employer.

His testimony was that between 2:45 and 3:00 p.m. on October 25, 2010, he was

exiting his truck after finishing a towing job when his foot popped when it landed.  He

stated that he attempted, without success, to contact Jake that day to inform him of the

injury.  When he could not locate anyone on the premises, he simply got into his vehicle

and left.  Jake, however, testified that around 3:00 p.m. that day, Claimant came into his

office and asked to be let off work early.  As noted above, Jake did not observe Claimant

to be in pain or limping–and he did not report having any problems.  When Claimant left,

according to Jake, he did not see him the rest of the day.  After having the opportunity to

see both of these witnesses testify, and in considering their testimony against the balance

of the evidence, I credit Jake over Claimant.  Again, Claimant denied being able to reach

Jake the rest of the day after his alleged injury.  But when shown his cellular telephone

records, which reflect, inter alia, a 29-minute call to Jake’s number at 6:46 p.m., Claimant,

incredibly, postulated that he must have left a lengthy voice mail to account for this.  Jake,

on the other hand, recalled that the two of them spoke around that time and that it was “just

b.s.ing,” with him telling Claimant of a run to be performed the next morning.  Claimant,

according to Jake, mentioned no injury or pain, but instead stated that he “wanted to take

off or he wanted to go do a few things and go to the river.”  Again, I credit Jake’s version.
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Both men agree that the first time Claimant told him of the injury was the next morning.

Nothing places its occurrence at the site of D&A Performance except for Claimant’s

discredited testimony.  In sum, he has not established this crucial element of

compensability.

Even if Claimant had shown that he was injured on his employer’s premises, he still

could not prove compensability.  A compensable injury does not include one suffered when

employment services are not being performed.  Ark. Code Ann. § 11-9-102(4)(B)(iii) (Supp.

2011).  See Parker v. Comcast Cable Corp., 100 Ark. App. 400, 269 S.W.3d 391 (2007).

Employment services are being performed when the employee is engaged in an activity

that is generally required by the performer.  Dairy Farmers of America, Inc. v. Coker, 98

Ark. App. 400, 255 S.W.3d 905 (2007).  The Commission employs the same test to

determine whether an employee is performing employment services as it does when

determining whether an employee is acting within the scope and course of his

employment.  Pifer v. Single Source Transp., 347 Ark. 851, 69 S.W.2d 1 (2002).  The

question is whether the injury happened within the time and space boundaries of the

employment, when the employee was carrying out the employer’s purpose or advancing

the employer’s interest, directly or indirectly.  Id.

Again, Claimant testified that he was injured about 2:45 to 3:00 p.m., just as he was

returning to D&A.  He testified that his work day generally ends at 5:00 p.m., and Jake

confirmed this.  Again, I do not credit Claimant’s testimony on this; but assuming for the

sake of argument that he injured himself at some point after his meeting with Jake, it would

not have occurred while he was performing employment services.  Claimant did no work
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after 2:45 p.m. that day, and his time log confirms that.  I note that the “2:45" notation on

that log is in the same handwriting as the other entries on the page.  Jake’s testimony,

which I credit, was that when Claimant came in to the office on the evening of October 26,

2010, he related to Jake how he came to be injured.  Waylon corroborated this.  The

document the two of them signed, contained in Claimant’s Exhibit 1 and Joint Exhibit 1,

reads that Claimant was hurt after he had clocked out and took place as he exited the tow

truck after entering it to retrieve his tobacco products.  Claimant disputed the truth of this,

and contended that these were Jake’s words.  But both Jake and Waylon testified, and I

credit, that this was the version that Claimant supplied–and that Claimant was not

pressured or coerced into signing the document.  Notably, this was also how Claimant

described the incident to Dr. Jackson–and Claimant admitted this at the hearing.  He

testified, and his medical records confirm, that he is a tobacco user.

Again, assuming only for the sake of argument that this was what occurred, this

does not establish that the injury arose out of and in the course of Claimant’s employment.

He had clocked out–written in his time on his time sheet for the day–and re-entered the

truck solely for the purpose of obtaining tobacco products.  He was not advancing the

employer’s interests or carrying out the employer’s purposes directly or indirectly at the

time.  Consequently, he still has not shown his injury to be compensable by a

preponderance of the evidence.

B. Remaining issues.

Because Claimant has not proven by a preponderance of the evidence that he

incurred a compensable injury, the balance of the issues–whether he is entitled to
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temporary total disability benefits, benefits under Ark. Code Ann. § 11-9-505(a) (Repl.

2002), reasonable and necessary medical treatment plus mileage reimbursement pursuant

thereto, and a controverted attorney’s fee–are moot and will not be addressed.

CONCLUSION

Based on the findings of fact and conclusions of law set out above, this claim must

be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


