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STATEMENT OF THE CASE

On September 12, 2011, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on June 13, 2011.  A prehearing order

entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.
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1When this opinion refers to “Claimant” with respect to matters occurring after
his death, this term means his estate–the continuation of this action in his name.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With two additional stipulations reached at the hearing, they are the following four,

which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The previous decisions in this claim by Administrative Law Judges Linda

Marshall and D. Franklin Arey III, plus those by the Full Commission and the

Arkansas Court of Appeals, are res judicata and binding on this proceeding

under the Law of the Case Doctrine.

3. Claimant died1 on July 2, 2010, leaving a widow, Nancy Britt.

4. Pursuant to the version of the Arkansas Workers’ Compensation Act (the

“Act”) in effect prior to the passage of Act 796 of 1993–which is the version

that applies to this claim–statutory ambiguities and conflicting interpretations

are to be resolved in favor of the claimant.  See Belcher v. Holiday Inn, 43

Ark. App. 157, 868 S.W.2d 22 (1993).

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They read:
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1. Whether Claimant is entitled to reasonable and necessary medical

treatment.

2. Whether Respondents No. 1 are responsible for unpaid bills and medical

mileage under this claim.

3. Whether Respondents No. 1 have complied with the opinion of

Administrative Law Judge D. Franklin Arey III dated September 21, 2007.

4. In the event that Respondents No. 1 have not complied with this decision,

what penalties should attach?

5. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties, as amended at the hearing, are as

follows:

Claimant:

1. Claimant contends that he is entitled to the benefits which were ordered in

Judge Arey’s opinion dated September 21, 2007.

2. Respondent employer has not made reasonable efforts to comply with Judge

Arey’s Order.

3. Claimant is entitled to all related benefits due to his compensable injury.

Respondents No. 1:

1. Respondents No. 1 contend that at the time of the prehearing conference,

they were not aware of any additional benefits that were due and owing.
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However, they now concede that they do owe additional benefits to Claimant

and his estate.

2 Again, Respondents No. 1 have propounded written discovery to Claimant

with the intention of identifying any additional benefits to which he is entitled

but has not been provided.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibits 1 and 2 will not be admitted into evidence.

4. Claimant’s Proffered Exhibit 3 will be admitted into evidence and given due

weight.

5. Respondents No. 1 Proffered Exhibits 7 and 8 will be admitted into evidence

and given due weight.

6. There are only two items that Respondents No. 1 has controverted on the

basis of not being reasonable and necessary:  (1) the services forming the

basis of $340.10 in charges by Dr. Cheney; and (2) the service(s) forming
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the basis for $29.18 in charges by the Burnett Croom Clinic.  Claimant has

not proven by a preponderance of the evidence that these were reasonable

and necessary.

7. Respondents No. 1 have not controverted the balance of the charges at

issue on the grounds that the services forming the bases for them were

reasonable and necessary; and I find that Claimant has proven by a

preponderance of the evidence that these, in fact, were reasonable and

necessary.

8. Claimant has proven by a preponderance of the evidence that he is entitled

to reimbursement of all lodging and taxi/car rental expenses for which he

submitted a receipt to Respondents No. 1.  However, he has not met his

burden of proof with respect to the remaining ones.

9. Claimant has not proven by a preponderance of the evidence that he is

entitled to reimbursement for meals in connection with his travel for the

purpose of treatment of his compensable injury because no receipts for the

meals were submitted.

10. Claimant has proven by a preponderance of the evidence that he is entitled

to reimbursement for all the medical mileage he claimed pursuant to

treatment of his compensable injury, subject to the applicable rates set forth

in AWCC Advisory 89-2.

11. Claimant has proven by a preponderance of the evidence that he is entitled

to reimbursement for certified mail expense in connection with
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correspondence with Respondent Crum & Forster for the purpose of

expense reimbursement.

12. Claimant has proven by a preponderance of the evidence that he should be

reimbursed for $17,424.06 in medical expenses.

13. Claimant has not proven by a preponderance of the evidence that

Respondents No. 1 violated the September 21, 2006 opinion of

Administrative Law Judge D. Franklin Arey III.

14. Claimant has not proven by a preponderance of the evidence that

Respondents No. 1 should be assessed a penalty under the Act.

15. Claimant has proven by a preponderance of the evidence that his counsel

is entitled to the maximum fee on all medical expenses that have been

awarded under this claim, pursuant to Ark. Code Ann. § 11-9-715(a)(1), (e)

(Michie 1987).

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibits 1-2

At the hearing, Claimant sought the admission of these two exhibits.  The first is

comprised of typewritten statements, virtually identical in language, and are signed by Dr.

Donald Myears and Dr. Max Cheney, respectively, on July 6, 2011 and September 1,

2011, respectively.  Both state within a reasonable degree of medical certainty that the

major cause of Claimant’s death “was the injury he sustained to his heart on or about

March4,1991, when he had a heart attack incited by the breathing of noxious fumes while

employed by Martin Charcoal, Inc.”  Counsel for Respondents No. 1 objected, stating, “We
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contend they’re not relevant to any issue that’s going to be litigated today.”  Claimant’s

counsel disagreed, asserting that “obviously if it’s the major cause of his death it’s a major

cause for the need for paying the bills.”

In considering this matter, I note that Ark. Code Ann. § 11-9-705(a)(1) (Supp. 2011)

reads:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

After consideration of this matter, I find that admission of these items would not help to

“best ascertain the rights of the parties.”  The issue concerning whether Claimant’s death

is a compensable consequence of his March 4, 1991 injury at Martin Charcoal is not before

me.  Moreover, I cannot address it sua sponte.  See Singleton v. City of Pine Bluff, 2006

AWCC 34, Claim No. F302256 (Full Commission Opinion filed February 23,

2006)(improper for administrative law judge to address issue not raised at hearing), rev’d

on other grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).  None of the issues at bar

pertain to Claimant’s death and its causal connection to the 1991 incident.  Thus, the

proffered exhibit is completely irrelevant to this litigation and will not be admitted into

evidence.

This is also the case with regard to Claimant’s Proffered Exhibit 2, his July 7, 2010

death certificate.  As noted above, the parties have stipulated to the date of Claimant’s

death; thus, the certificate is not needed to establish this.  The only other substantive

information on the certificate is the funeral home that was used and the cause(s) of death
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that were listed by signing physician.  But again, the compensability of Claimant’s death

is not before me, let alone such related issues as his funeral expenses under Ark. Code

Ann. § 11-9-527(a) (Michie 1987).  This proffered exhibit is likewise irrelevant and will not

be admitted into evidence.
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Admission of Claimant’s Proffered Exhibit 3

This proffered exhibit is comprised of correspondence between Claimant’s counsel

and counsel for Respondents No. 1, with medical bills and what purports to be supporting

documentation attached thereto.  Counsel for Respondents No. 1 objected to the exhibit’s

admission because he was not provided a copy of it at least seven days before the

hearing.  The prehearing order provides in pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing.  All depositions must be completed prior to the
hearing.  Medical reports must be exchanged at least seven (7) days prior
to the hearing pursuant to Ark. Code Ann. § 11-9-705(c)(2)(A).  Evidence not
disclosed in compliance with this Order shall not be considered as evidence
unless prior permission of the Commission is obtained and for good cause
shown.

Respondents No. 1 did not dispute that they had possession of these documents during

the requisite period; only that they had not been disclosed as exhibits.  Their objection is

overruled.  I have the discretion to admit or exclude the evidence.  See Coleman v. Pro

Transportation, Inc., 97 Ark. App. 338, 249 S.W.3d 149 (2007).  The proffered exhibit will

be admitted into evidence and given due weight.

Admission of Respondents No. 1 Proffered Exhibits 7-8

Claimant objected to the admission of these proffered exhibits–which consist,

respectively, of correspondence by counsel for Respondents No. 1 with the Medicare

Secondary Payer Recovery Contractor (hereinafter “MSPRC”) (plus supporting

documentation), and the apparent response thereto by the Centers for Medicare &

Medicaid Services (“CMS”).  With respect to the correspondence by Respondents No. 1,

Claimant’s counsel argued that it “is nothing more than hearsay and self-serving
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statements of the respondents.”  Under § 11-9-705(a)(1), the Commission is not bound by

the Arkansas Rules of Evidence–including the rules governing hearsay and the exceptions

thereto.  See Tracor/MBA v. Artissue Flowers, 41 Ark. App. 186, 850 S.W.2d 30 (1993).

After consideration of this matter, I find that admission of Respondents No. 1 Proffered

Exhibit 7 would help to “best ascertain the rights of the parties.”  Whether, and to what

extent, Medicare has paid Claimant’s medical expenses relates directly to the issues in this

case.  Thus, this exhibit will be admitted and given due weight.

This reasoning applies with equal force to CMS’s September 5, 2011 response to

counsel for Respondents No. 1.  In addition to the hearsay objection, Claimant’s counsel

also asserted that this was not furnished to him within seven days.  But I note, as I did at

the hearing, that the date of this response was September 5, 2011–exactly seven days

prior to the hearing.  Counsel did not show that Respondents No. 1 could have provided

this document to him any more quickly that they did.  For that reason, the objection is

overruled.  Respondents No. 1 Proffered Exhibit 8 will likewise be admitted into evidence

and given due weight.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Nancy Britt, the widow of Claimant; and Tammy

Rossiter, a workers’ compensation supervisor with Respondent Crum & Forster.
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2At the end of the hearing, I directed the parties to submit post-hearing briefs
within 30 days after the hearing.  Claimant’s brief would have been marked and
admitted as Commission Exhibit 2, but his counsel did not submit one.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 3,2 the post-hearing

brief of Respondents No. 1 dated October 11, 2011, consisting of six numbered pages plus

four pages of attachments; Claimant’s Exhibit 3, bills submitted to counsel for Respondents

No. 1 by Claimant’s counsel, consisting of 53 numbered pages; Claimant’s Exhibit 4,

another set of medical bills submitted to counsel for Respondents No. 1 by Claimant’s

counsel, consisting of 216 numbered pages; Respondents No. 1 Exhibit 1, a payout history

on the claim, consisting of one index page and 30 numbered pages thereafter;

Respondents No. 1 Exhibit 2, a billing itemization and supporting documentation,

consisting of 206 numbered pages; Respondents No. 1 Exhibit 3, a medical bill

spreadsheet, consisting of one page; Respondents No. 1 Exhibit 4, a compilation of

Claimant’s medical bills, consisting of 355 numbered pages; Respondents No. 1 Exhibit

5, discovery propounded by Respondents No. 1 to Claimant, consisting of one index page

and six numbered pages thereafter; Respondents No. 1 Exhibit 6, correspondence from

counsels plus attachments, consisting of 98 numbered pages thereafter; Respondents No.

1 Exhibit 7, correspondence from Respondents No. 1 to MSPRC, consisting of one index

page and twelve numbered pages thereafter; and Respondents No. 1 Exhibit 8, the CMS

conditional payment letter dated September 5, 2011, consisting of one index page and

eight numbered pages thereafter.

Testimony
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Nancy Britt.  Called by Claimant, Britt testified that she is the widow of Claimant.

They were married for 33 years.  She stated that prior to his March 1991 compensable

injury, he had no health problems.  Thereafter, his health deteriorated to the point that he

was under consideration for a heart transplant.  During this period, he had multiple

defibrillators surgically implanted.

Her testimony was that she has been trying to get Respondents No. 1 to pay for

Claimant’s medical care ever since 2003, when they controverted additional benefits.

They paid for his treatment by Dr. Myears, and for his oxygen and his heart medication,

but refused to pay for his breathing medication.

Tammy Rossiter.  Called by Respondents No. 1, Rossiter testified that she is

employed at Respondent Crum & Forster as a workers’ compensation supervisor.  In that

position, she supervises six employees who handle claims in seven states.  One of the

employees she supervised was Pam Nicholas, who was the adjuster who was assigned

to this claim.  However, in the last several months, Rossiter has taken over the matter; and

this is why she testified instead of Nicholas.

Rossiter’s testimony was that she was called to help the parties figure out what

medical bills have been paid on the claim and what remain outstanding.  According to the

medical payout history, contained in Respondents No. 1 Exhibit 1, they have thus far paid

$376,542.50 on this claim.  She stated that the exhibit reflects that payments were made

on the claim after 2003–particularly in 2004, 2005, 2009 and 2010–and several have been

made in the last two years.  Rossiter testified that Respondents No. 1 Exhibit 2 is a packet

that she received by Claimant or his estate that triggered her investigation into benefits
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remained outstanding.  She referred the bills to Crum & Forster’s bill audit company; but

they were unable to determine what needed to be paid from those particular records.

Rossiter had a similar experience; she could not tell if payments had already been made.

She also found duplicate charges.  Rossiter stated:  “They needed something more

detailed, such as HCFA or UB.”  Moreover, she later discovered that Crum & Forster had

already paid some of the charges, and that Medicare had paid for others.  With respect to

requests for travel reimbursement, receipts were lacking in certain instances.  Contained

in Respondents No. 1 Exhibit 5 is discovery that was sent to Claimant in order to determine

if a bill had been paid and, if so, who had paid it.  However, she never received a response

that enabled her to determine what was outstanding.  As a result, Rossiter approached the

providers to obtain records of payment.  This is Respondents No. 1 Exhibit 4.  She went

through these records and analyzed what had and had not been paid, and by whom.

Asked how she did this, she explained:

I took what was being requested, such as Mountain Home Radiology, and
I detailed from their billing, put down the provider and what was being
requested, and then I went to the records that were received to determine
what had been paid by the patient and what was Medicare.

Rossiter summarized her findings concerning what is owed Claimant in a spreadsheet that

is Respondents No. 1 Exhibit 3.  In the week before the hearing, however, she received

updated information on the line item from McGee-Thomas pharmacy, and was able to

determine that Claimant is owed $4,666.50.

With respect to Medicare, Rossiter testified that Medicare has paid a substantial

portion of the bills for which Crum & Forster should be responsible.  To determine what
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had been paid by that entity, Rossiter sent correspondence to CMS and received back a

response approximately a week before the hearing.  The following exchange took place:

Q.  And you understand on behalf of Respondents No. 1 that we’re going to
owe money to Medicare with respect to payments they’ve made for treatment
of the alleged compensable injuries or whatever Respondents No. 1 are
ordered to pay; if Medicare paid it Respondents No. 1 are going to have to
in turn pay Medicare back?

A.  Pay back, yes.

Rossiter denied that Crum & Forster had intentionally delayed payment of any

benefits under this claim, and asserted that the firm had put forth a good faith effort to pay

all of its obligations.  As the spreadsheet reflects, she came up with nearly $13,000.00 in

medical expenses, nearly $4,700.00 in additional medical expenses, and around

$2,600.00 that Crum & Forster is willing to pay; Respondents No. 1 is simply waiting for

payment instructions.  She was only able to obtain this information within the last three to

five months.

Under questioning from Claimant’s counsel, Rossiter testified that she became

involved with this file around February 2010.  Nicholas was assigned the file in February

2009, and ceased her involvement in April 2010.  Rossiter was not sure of the day-to-day

involvement of the various adjustors that have been assigned to the file.  They were not

called to testify because they no longer work for Crum & Forster.  While Rossiter stated

that she has seen the January 28, 2010 letter (Claimant’s Exhibit 4), she has not seen

earlier incarnations–including one sent in 2006.  She maintained that, despite the fact that

earlier requests for payment had been made, they could not be acted upon because Crum

& Forster did not possess the information concerning what had been paid and by whom.
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Under questioning from me, Rossiter stated that the spreadsheet, Respondents No.

1 Exhibit 3, is the key to their response in this proceeding.  The amount $137,075.38 on

the spreadsheet is contained in Claimant’s billing exhibit.  In other words, the spreadsheet

is their position on Claimant’s Exhibit 4.  The column “Agree to pay” contains those

amounts that Respondents No. 1 are agreeing to pay, and “Reason for Difference”

contains the reasons why they are not agreeing to pay what was in Claimant’s Exhibit 4.

When asked why Respondents No. 1 were only agreeing to pay $38.99 of the $98,787.87

concerning the Mayo Clinic charges–clearly the lion’s share of the amount in

dispute–Rossiter responded that the smaller amount represented what Claimant had

shown he paid, and the balance had been covered by Medicare, a research grant, and a

kidney foundation.  This is documented in Respondents’ No. 1 Exhibit 4.  When asked to

explain why there is no notation on the spreadsheet explaining why they were not agreeing

to pay the $102.47 charge to Dr. Galli, Rossiter replied that Galli’s office did not respond

to their inquiries.  She explained that the notation “proof of payment” refers to what was

proven to have been paid by a source.

With respect to Claimant’s request for reimbursement for mileage and travel

expenses, Rossiter testified that they are only agreeing to pay $2,949.29 of the $5,259.75

for lodging because “[t]here were only some documents showing that amount, receipts that

showed that amount . . . [s]ome of it we’re unsure of, yes, of the some [sic] of the places

they’ve stayed, did there need to be an overnight stay prior to getting home.”  As for food

expenses, Rossiter stated that all of them were declined because no supporting

documentation was given; there were merely generic line items listed in the Claimant’s
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billing exhibit (Respondents’ Exhibit 2 and Claimant’s Exhibit 4, p. 12).  The $23.96

disallowed on car rental was again due to lack of documentation.  As for mileage, Rossiter

reduced the claimed amount strictly for the reason that the number of miles claimed did

not comport with what “Yahoo! Maps” stated was the distance between Claimant’s home

and the Mayo Clinic.  As for the certified mail charge, it was denied as being unnecessary

because it was for a mailing to Crum & Forster.

Under additional questioning by Respondents No. 1, Rossiter reiterated that she

had no way of knowing if any payment of benefits had been delayed.  She stated that the

2006 request for payment would not have been any more helpful than the 2010 one was.

She explained that the letter to CMS was not requested earlier because Crum & Forster

did not have a medical authorization.  But she admitted under further questioning by

Claimant’s counsel that she did not know when such authorization was first sought.

Rossiter agreed that if bills are paid promptly, Medicare does not have to become

involved.  She could not determine if the bills in this case had been sent to Medicare first;

but she could not find indication that bills had been denied.  While she stated that the bills

were not sent in the proper form for payment, she could not explain why the investigation

she conducted was not performed earlier.  And because her lack of history on the file, she

could not state when Medicare became involved.

Exhibits

Commission Exhibit 3.  This exhibit is the post-hearing letter brief of Respondents

No. 1 dated October 11, 2011.
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Claimant’s Exhibit 3.  This exhibit contains letters dated April 10, 2006, June 8,

2006, March 10, 2010 and 2010, and were sent by Claimant’s counsel to the current (and

on two occasions former) counsel for Respondents No. 1.  The letters request

payment/reimbursement for medical bills, mileage and lodging, and attached to the

correspondence are medical statements, and handwritten and typewritten lists of

expenses.

Claimant’s Exhibit 4.  This exhibit is a January 28, 2010 letter from Claimant’s

counsel to counsel for Respondents No. 1, and attached thereto are medical bills and

itemizations of expenses.

Respondents No. 1 Exhibit 1.  This exhibit is the payout history on the claim.  The

spreadsheet reflects that $376,542.50 has been paid by Respondents No. 1.

Respondents No. 1 Exhibit 2.  This exhibit is the billing exhibit and is dated January

28, 2010.  It contains substantially the same information as Claimant’s Exhibit 4.

Respondents No. 1 Exhibit 3.  This exhibit is the spreadsheet that Rossiter testified

that she prepared that analyzed the expense reimbursement request submitted by

Claimant.  It contains her determination concerning the outstanding expenses for which

Claimant should be reimbursed.

Respondents No. 1 Exhibit 4.  This exhibit is the compilation of medical bills

analyzed by Rossiter.  They were the ones she obtained directly from the providers.

Respondents No. 1 Exhibit 5.  This exhibit is the “Second Set of Interrogatories and

Requests for Production of Documents” that was propounded to Claimant on April 7, 2010.
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Respondents No. 1 Exhibit 6.  This exhibit contains another payout history, along

with correspondence between the parties concerning, inter alia, outstanding discovery.

Respondents No. 1 Exhibit 7.  This exhibit is a request by counsel for Respondents

No. 1 to MSPRC dated July 26, 2010 for information concerning payments made by

Medicare in connection with this claim.

Respondents No. 1 Exhibit 8.  This exhibit is the September 5, 2011 response by

CMS to the inquiry by Respondents No. 1.

ADJUDICATION

Introduction

An assessment of the issues at bar first requires a recounting of the procedural

history of this claim.  On January 10, 1996, the first hearing was held on this claim before

Administrative Law Judge Linda K. Marshall.  Her April 16, 1996 opinion contains the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties and contained in the
prehearing order filed September 19, 1995 are hereby accepted as
fact:

a. The date of injury is March 4, 1991.

b. The claim was initially accepted as compensable but
was controverted in March of 1995.

c. The claimant is entitled to the maximum temporary total
disability ($231.37) per week.

2. The claimant has proven by a preponderance of the evidence that the
myocardial infarction he sustained on March 4, 1991 was precipitated
by smoke inhalation.
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3. The claimant has failed to prove by clear and convincing evidence
that there was a safety violation.

4. The claimant’s healing period ended on June 4, 1991.

5. The claimant has proven by a preponderance of the evidence that he
is permanently and totally disabled as a result of his myocardial
infarction.

Judge Marshall awarded Claimant’s counsel the maximum fee under Ark. Code Ann. § 11-

9-715.  Respondents No. 1 appealed this decision, and Claimant cross-appealed, but it

was affirmed and adopted by the Full Commission in an unpublished opinion.  Darrell J.

Britt  v. Martin Charcoal, Claim No. E105441 (Full Commission Opinion filed November 27,

1996).  For prevailing, Claimant’s counsel was awarded an attorney’s fee of $250.00 under

Ark. Code Ann. § 11-9-715.

A second hearing was held on July 19, 2006 before Administrative Law Judge D.

Franklin Arey III.  On September 21, 2006, Judge Arey issued his opinion, which contained

the following findings of fact and conclusions of law:

1. The stipulations agreed on by the parties are reasonable and are
approved.

a. The employee-employer-carrier relationship existed on March
4, 1991 and at all relevant times.

b. Respondents controvert the compensability of
Claimant’s lung condition and related medical
treatment, as well as his need for a heart/lung
transplant.

c. The Administrative Law Judge’s April 16, 1996 Order
and Opinion, and the Commission’s November 27,
1996 Opinion and Order, are res judicata and represent
the law of the case.
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2. Claimant’s constitutional challenges will not be considered in this
opinion because he failed to produce evidence in support of his
arguments.

3. The applicable statute of limitations bars Claimant’s claim for a
separate lung injury.  He alleges that his lungs were injured on March
4, 1991; he did not file a claim for compensation for disability on
account of this injury until October of 2003.  The interval between
those dates exceeds two years from the date of injury.  Further, even
if Claimant’s lung injury can be characterized as a latent injury, he
knew or should have known the substantial nature of this injury no
later than July of 2000.  Again, he did not raise this claim until
October of 2003, more than the two year period allowed by the
statute.

4. Because Claimant’s claim for a separate lung injury is barred by the
applicable statute of limitations, the compensability of that claim was
not discussed in this opinion.

5. Claimant failed to establish that his lung condition is a compensable
consequence of his original compensable heart injury.  There is no
proof in the record of a causal connection between the compensable
heart injury and Claimant’s lung condition.

6. Claimant is entitled to reasonably necessary medical treatment,
including but not limited to concurrent heart and lung transplants.
The relevant medical evidence in the record conclusively
demonstrates that he must undergo a lung transplant as well as a
heart transplant to stabilize or maintain his condition following his
compensable injury.

Claimant did not request an attorney’s fee, and Judge Arey did not award one sua sponte.

Again, Respondents No. 1 appealed, and Claimant cross-appealed.  On August 16,

2007, the Full Commission issued an unpublished decision affirming and adopting Judge

Arey’s opinion.  Darrell J. Britt v. Martin Charcoal Company, Claim No. E105441 (Full

Commission Opinion filed August 16, 2007).  Again, both parties appealed.  On May 14,
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2008, the Arkansas Court of Appeals affirmed the Commission’s decision in Martin

Charcoal , Inc. v. Britt, 102 Ark. App. 252, 284 S.W.3d 91 (2008).

A. Reasonable and Necessary Treatment

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).  “Medical treatments which are required so as to stabilize or maintain

an injured worker are the responsibility of the employer.”  Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72
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Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

During the hearing, the following colloquy occurred:

JUDGE FINE:  All right.  Mr. Wright, let me ask you a brief question and I’m
not asking you to amend your contentions; I just want to be sure that I
understand the posture of Respondents 1 on this.  Are there going to be
charges that Respondents No. 1 are contending are not reasonable and
necessary?  I know that’s the first issue I’m being asked to address.  Are
Respondents 1 contending that some of the charges aren’t reasonable and
necessary?  Or, I guess, the underlying services, am I being asked to look
at that?

. . .

MR. WRIGHT:  Your Honor, there are only two bills and I would refer to the
Court and everyone to Exhibit No. 3.  There is a column over there on the
right that says “Reason for Visit,” there’s a Dr. Cheney entry, I don’t know,
five or six down, there is a difference of $300.00 or so.  The reason for that
difference is partially because we don’t have any documentation to establish
whether that treatment was reasonable and necessary.

JUDGE FINE:  Okay.

MR. WRIGHT:  And the same with the Burnett Croom, but we’re talking less
than $30.00.

JUDGE FINE.  Okay.  And that’s what I want to ask on this.  I wasn’t sure
how much of this case, obviously a big portion of it is to determine whether
these bills have been paid and who should have paid them, but I wanted to
see what the positions of Respondents 1 was on any of that the shouldn’t,
they should never, that your clients, aren’t, shouldn’t be responsible for any
of these.  I want to be sure I understand that, especially since that’s the first
issue I’m being asked to address.

MR. WRIGHT:  That’s a tiny sliver.  I mean, we’re talking at most $330.00.
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JUDGE FINE:  All right.  We’ll say if it’s less than a thousand dollars, less
than a thousand dollars out of what I’ve heard testimony-wise, I’ve heard
$140,000.00 that does stand to reason that is a very small amount . . . Mr.
Spencer, I didn’t want to in asking that question of Mr. Wright not give you
a chance to respond; if you’ve got in front of you and I know you’ve rested
now, the record will reflect that Claimant has rested, this Exhibit 3 and he’s
indicated two charges that he says at least they partially controverted as not
being work-related, are those charges, is the claimant asking that I consider
those to be reasonable and necessary even though they’ve taken the
posture they are not?  I’m trying to properly frame the first issue I’m being
asked to address and what is reasonable and necessary and Mr. Wright has
basically only flagged those two charges on that spreadsheet on his Exhibit
3 as the ones they’re controverting as not reasonable and necessary.  Any
response to that?  Or is your client seeking for me to find that those are
reasonable and necessary, in other words.

MR. SPENCER:  No, Your Honor, the testimony of hers that she was going,
that Darrell was going to treatment by various doctors and, but, you know,
we’re talking about less than $300.00 as compared to almost $140,000.00;
I don’t want you to spent a lot of time on it . . . Obviously we think it’s related
but that’s not really the big crux of the issue.

JUDGE FINE:  And I do understand that.  I just wanted, basically Mr. Wright
has said basically those are the only two that [they] are, in fact,
controverting.  And I wanted to get, if those, in fact, are charges that your
client is asking me to address in the context of the reasonable and
necessary issue.

MR. SPENCER: Right.

JUDGE FINE:  Do you want me to look at those?

MR. SPENCER:  Not really, Judge. I don’t have any problem with you.

JUDGE FINE:  Okay.  And that said and I’m going to take a fresh look at this
and correct me if I’m wrong; it doesn’t look like there’s much, then there’s
anything for me to address under reasonable and necessary.

MR. SPENCER:  I agree.

JUDGE FINE:  Okay.  I certainly doesn’t appear that way based upon what
counsel has said to me.  I may well find but there’s no reason, it may be
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moot, based upon what has been stated in here, but I will go ahead and take
a fresh look at that when I write the opinion.

In the post-hearing brief of Respondents No. 1, they assert that this issue is moot

in light of the above, plus that fact that because Claimant is deceased, there is obviously

no additional treatment to be sought.  As I pledged at the hearing, I have taken a fresh look

at this matter.  I find that this issue is not moot.  The reason is that, as quoted above,

Judge Arey found that Claimant was “entitled to reasonably necessary medical treatment,

including but not limited to concurrent heart and lung transplants.”  I have been asked to

determine whether Respondents No. 1 have complied with this decision.  After

consideration of this matter, I find that Respondents No. 1 has controverted on the basis

of not being reasonable and necessary only the two following items:  (1) the services

forming the basis of $340.10 in charges by Dr. Cheney; and (2) the service(s) forming the

basis for $29.18 in charges by the Burnett Croom Clinic.  I find that Claimant has not

proven by a preponderance of the evidence that these were reasonable and necessary.

Moreover, Respondents No. 1 have not controverted the balance of the charges at issue

on the grounds that the services forming the bases for them were reasonable and

necessary; and I find that Claimant has proven by a preponderance of the evidence that

these, in fact, were reasonable and necessary.

B. Unpaid Bills and Expense Reimbursement

Travel Expenses.  Claimant herein has sought reimbursement for travel expenses

allegedly incurred in connection with the treatment of his compensable injury.  This

includes lodging, meals, taxis and car rentals, and mileage.  As set out above, Claimant
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has proven that the vast majority of his treatment was reasonable and necessary.  Under

Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), he has the burden of proving by a

preponderance of the evidence that these expenses were reasonable and necessary.

With regard to his lodging expenses, he has sought reimbursement for $5,259.75.

Rossiter testified that Respondents No. 1 only believe $2,949.29 of the above amount is

subject to reimbursement for lodging because “[t]here were only some documents showing

that amount, receipts that showed that amount . . . [s]ome of it we’re unsure of, yes, of the

some [sic] of the places they’ve stayed, did there need to be an overnight stay prior to

getting home.”  After consideration of this matter, I find that only those expenses for which

Claimant submitted receipts are subject to reimbursement; and of that amount, I find that

all of it was reasonable and necessary.  The evidence readily shows that Claimant was in

extremely poor health; staying overnight as opposed to traveling an extended distance in

such an instance is clearly reasonable and necessary.  Thus, in addition to the $2,949.29,

Respondents No. 1 must reimburse Claimant’s estate for that portion of the $2,310.46 that

is documented by receipts.

This is also the case with respect to food and taxis and car rentals.  As Rossiter

testified, no receipts were submitted to document meal expenses.  Respondents No. 1 in

their post-hearing brief acknowledge that “some amount of food reimbursement would be

appropriate.”  But without receipts, I cannot do this without engaging in speculation and

conjecture–which is forbidden.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575

S.W.2d 155 (1979).  Thus, none of this alleged expense can be awarded.  Of the $984.81



Britt (Dec’d) - Claim No. E105441 26

3The advisory documents the evolving rate of reimbursement.  For travel
between September 1, 2006 and April 30, 2008, the rate was 39 cents per mile; from
September 1, 2005 to August 31, 2006, it was 34 cents; and from September 1, 2004 to
August 31, 2005 it was 31 cents.

in alleged taxi/car rental expenses, only the $960.85 accompanied by proof of payment is

subject to reimbursement; and I do find that portion to be reasonable and necessary.

Concerning the mileage, Rossiter testified that she reduced the claimed amount

from $3,268.00 to $2,772.00 because the number of miles claimed did not comport with

the distance between Claimant’s home and the Mayo Clinic per the internet site “Yahoo!

Maps.”  AWCC Advisory 89-2 provides in pertinent part:

The Arkansas Workers’ Compensation Commission (AWCC) approves
mileage reimbursement rates as medical expenses related to an injury or
illness arising out of and in the course of employment.  For actual miles
driven to and from medical providers on and after May 1, 2008, the
reimbursement rate is 43¢ per mile.3  Travel must be as a result of job-
related injuries and meet all reasonableness requirements established by
law, the AWCC, and the courts.

The advisory thus provides for reimbursement of “actual” miles traveled to and from

treatment, subject to reasonableness.  I find that Claimant has proven that the miles

submitted by him were actually incurred, and were reasonable.  The particular route

designated by “Yahoo! Maps” for travel to the Mayo Clinic in Minnesota is not in evidence;

and for that reason, it will not be taken into account.  The position of Respondents No. 1

is without merit here.  I find that Claimant has proven his entitlement to full mileage

reimbursement per the above advisory.

Miscellaneous Expense.  As for the certified mail charge, it was denied as being

unnecessary because it was for mailings to Crum & Forster.  I find it to be reasonable and
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4At the hearing and in their post-hearing brief, Respondents No. 1 acknowledged
that they have to reimburse Medicare for amounts it paid in connection with the
treatment of Claimant’s compensable injury.  They should undertake this.

necessary in that it was in connection with requests for expense reimbursement, and direct

that Respondents No. 1 provide reimbursement therefor.

Medical Expenses.  As the evidence reflects, Claimant is seeking reimbursement

for medical expenses totaling well in excess of $100,000.00.  Rossiter testified that she

took the documentation presented by Claimant and attempted to determine what had and

had not been paid.  Discovery was propounded to Claimant to flesh this out, but remained

unanswered.  Rossiter resorted to contacting the providers directly for billing information,

and to contacting Medicare4 for payment data.  The latter information was only supplied

shortly before the hearing.  As a result of her due diligence, Rossiter prepared a

spreadsheet, Respondents No. 1 Exhibit 3, the reflects that she arrived at $12,757.56 as

the amount for which they should reimburse Claimant.  She stated that after preparation

of this, information came in that showed that an additional $4,666.50 was owed for

pharmacy-related expenses.  I had the opportunity to observe Rossiter at the hearing, and

questioned her at length myself.  Based on this, I credit her testimony; and based on the

totality of the evidence, I find that Claimant has proven by a preponderance of the

evidence that he should be reimbursed for $17,424.06 in medical expenses.
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C. Compliance with Judge Arey’s Opinion

As quoted above, Judge Arey in his opinion found that Claimant was “entitled to

reasonably necessary medical treatment, including but not limited to concurrent heart and

lung transplants.”  Claimant has contended that Respondents No. 1 violated this order by

allegedly delaying payment of his medical bills; and Respondents No. 1 dispute this.

I have credited Rossiter’s testimony that she was incapable of determining what was

to be paid based on what Claimant supplied to Respondents No. 1.  AWCC R. 099.30

governs how Respondents are to pay for medical services.  Parts I(F)(4) & (55) contain the

following definitions:

“Bill” means a request by a provider submitted to a carrier for payment for
health care services provided in connection with a covered injury or illness.

“Properly submitted bill” means a request by a provider for payment of health
care services submitted to a carrier on the appropriate forms which are
completed pursuant to this rule.  Properly submitted bills shall include
appropriate documentation as required by this rule.

Moreover, Part I(I)(5) reads:  “A carrier shall not make a payment for a service unless all

required review activities pertaining to that service are completed.”  The provisions of the

rule apply not only to payment of providers, but reimbursement of claimants.  Part I(J)

makes this clear:

Notwithstanding any other provision of this rule, if an employee has
personally paid for a health care service and at a later date a carrier is
determined to be responsible for payment, then the employee shall be fully
reimbursed by the carrier.
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As the Arkansas Supreme Court held in Burlington Industries v. Pickett, 336 Ark. 515, 988

S.W.2d 3 (1999), “there is nothing in Rule 30 which implies that its requirements are

discretionary.”

Respondents No. 1 have asserted that Claimant has not met his burden of

establishing that the medical expenses at issue were submitted for payment to them in

accordance with Rule 30.  After reviewing the evidence, I concur in this assessment.  In

Burlington Industries, supra, the court held that in the case of a claim who was injured in

1990 (and thus was under the same version of the Act and Rule 30 as Claimant), the

respondents were not liable for interest under Ark. Code Ann. § 11-9-809 (Michie 1987)

on unpaid expenses until a bill was properly submitted for payment to the carrier in

question:  “The plain meaning of Rule 30 does not establish a duty on the part of a carrier

to pay until claims meeting its requirements are properly submitted.”  Burlington Industries,

supra.  The court added that while the carrier in that case did not act expeditiously, “we

do not read the Commission’s rules as requiring carriers to seek out claimant’s medical

providers.”  Id.

I have reviewed Respondents No. 1 Exhibit 4 (what Rossiter used to determine what

was owed by her employer) and Claimant’s Exhibit 4 (what Claimant submitted for

reimbursement).  I find that the former was required in order to determine what

Respondents No. 1 needed to pay.  Until the contents of the former came into Rossiter’s

hands (along with the Medicare response), the liability of Respondents No. 1 could not be

fully assessed; and whom to pay could not be determined.  At that point, it was discovered

that the providers had been paid, and that what remained was to reimburse Medicare and
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Claimant for their payments.  Respondents No. 1 have acknowledged this responsibility.

Hence, per Burlington Industries, supra, I do not find that Respondents No. 1 disobeyed

Judge Arey’s directive.

D. Penalties for Noncompliance

However, even if I had found that Respondents No. 1 violated Judge Arey’s order,

no penalty, as such, would lie here.  The reason for this is that penalty provision of the Act

that was in effect at the time of Claimant’s injury, Ark. Code Ann. § 11-9-802 (Michie 1987),

did not provide for the assessment of a penalty in the case of a delay in paying medical

bills.  See Model Laundry & Dry Cleaning v. Simmons, 268 Ark. 770, 596 S.W.2d 337

(1980); Smith’s Store v. Kirker, 6 Ark. App. 222, 639 S.W.2d 751 (1982).

E. Attorney’s Fee

As the parties stipulated and Judge Marshall accepted, this claim was initially

accepted as compensable but was controverted in March of 1995.  The Commission has

never been asked to award a fee in connection with Claimant’s prevailing before Judge

Arey and the Commission on his entitlement to additional treatment.  In considering

whether Claimant’s counsel is entitled to a controverted fee, I note that the incarnation of

the applicable statute that was in effect at the time of Claimant’s injury, Ark. Code Ann. §

11-9-715(a)(1), (e) (Michie 1987), provided in pertinent part:

(a) Fees for legal services rendered in respect of a claim shall not be valid
unless approved by the commission.  The fees shall not exceed thirty
percent (30%) of the first one thousand dollars ($1,000) of compensation, or
part thereof, twenty percent (20%) of all sums in excess of one thousand
dollars ($1,000), but less than three thousand dollars ($3,000) of
compensation, and ten percent (10%) of all sums in excess of three
thousand dollars ($3,000) of compensation.
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. . .

(e) Fees for legal services rendered by the claimant’s attorney with respect
to medical expenses of a repeated and continuing course of treatment
controverted by the employer or carrier shall be payable only in connection
with such controverted expenses incurred during a two-year period with the
first date on which such expenses were incurred.

One of the purposes of the attorney's fee statute is to put the economic burden of litigation

on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193, 745

S.W.2d 647 (1998).  If for no other reason, Respondents No. 1 are responsible for a fee

here because of their earlier controversion.  See Wal-Mart Stores, Inc. v. Brown, 73 Ark.

App. 174, 40 S.W.3d 835 (2001).  I hereby find that Claimant has proven by a

preponderance of the evidence that his counsel is entitled to the maximum fee on all

medical expenses that have been awarded under this claim, in the instant litigation and in

the litigation before Judge Arey, pursuant to the above provision.

CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact set forth above.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate from this date until paid, pursuant to Ark.

Code Ann. § 11-9-809 (Repl. 2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


