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Claimant represented by GARY DAVIS, Attorney, Little Rock,
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STATEMENT OF THE CASE

On September 29, 2011, the above captioned claim came on for

a hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on July 27, 2011, and a pre-hearing order was filed on

July 29, 2011.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.
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3. The claimant is entitled to a weekly compensation rate of

$243 for temporary total disability and $182 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s bilateral carpal tunnel

syndrome culminating on December 13, 2010.

2. Related medical treatment.

3. Temporary total disability from December 13, 2010, until

June 20, 2011.

4. Credit to respondents for any group medical benefits or

disability benefits appropriate under Ark. Code Ann. §11-9-411.

5. Attorney’s fees.

Claimant’s contentions are:

“Claimant contends that she has sustained bi-
lateral carpal tunnel syndrome culminating in
disability 12/13/10.  Claimant contends
entitlement to payment of medical expenses and
temporary disability benefits beginning
12/13/10 and continuing to a date yet to be
determined.  This claim is entirely
controverted for purposes of attorney’s fees.
Claimant reserves the right to pursue other
benefits to which claimant may become entitled
in the future.”

Respondents’ contentions are:

“Respondent controverts Claimant’s claim of
bilateral carpel tunnel syndrome.  In the
event that Claimant’s claim is ultimately
determined compensable, Respondent is entitled
to a credit pursuant to A.C.A. §11-9-411 for
any group medical or disability benefits
received covered by that section.”
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The claimant, in this matter, is a sixty-five-year-old female

who was employed by the respondent from November 2006 until

December 12, 2010.  The claimant worked for the respondent in one

of their chicken processing facilities.  The claimant testified

that when she began with Tyson she worked primarily on the main

line which included pulling livers and cleaning gizzards from the

chickens.  The claimant testified that she did perform other jobs

including pulling tenders, cutting wings, and sometimes chicken

breasts.  The claimant testified that normally she would use a

knife when doing these type of jobs; however, on occasion she would

have to use scissors to trim away feathers.

The claimant testified that two to three months prior to her

onset of bilateral hand difficulties she began work that required

her to use scissors.  It appears that in that job role the claimant

was using scissors to cut pieces of meat away from both skin and

bone.  This work was done in a line type setting and the claimant

had a quota of five pieces per minute.  However, the claimant

testified that she was unable to do five pieces of meat in a given

minute and she was able to do about two pieces a minute.

The claimant gave testimony regarding the symptoms that she

began to experience in December 2010 after she had been using the

scissors for two to three months as follows:

“Q. Now you say that – you said that December
6th you really started noticing you were having
some significant problems.

A. Yes.

Q. Can you describe the problems?



4

A. I started dropping, you know, gather piece
of meat – most of it frozen piece of meat when
I got up to get to (inaudible) I couldn’t hold
the meat, you know, and you have to be really
fast with that meat. And I began to feel this
finger here, this third finger. 

Q. Your middle on your right hand.

A. Yes, on the right, I began to feel pain and
the little bone was sticking out of the bone
when I hold them scissors. 

Q. Right there on your knuckle?

A. Yes, my knuckle here and then the right
thumb too.

Q. Your thumb.

A. It bothered me a lot too and I told the
supervisors that my hands are bothering me.”

The claimant also testified about her experience in going to

the nurse’s station and complaining about the symptoms in her

hands.  The claimant worked the night shift at the respondent’s

plant and no nurse was available at the nurse’s station during that

time period.  However, the claimant was able to see Mr. Douglas

Reynolds who is a human resources supervisor for the respondent.

He also works the third or night shift.  At the hearing, Mr.

Reynolds gave the following testimony about his encounter with the

claimant regarding her had difficulties:

“Q. Okay, did you see Maria Brewer on
December 6?

A. Yes.

Q. Of last year?

A. Yes.

Q. And what did she tell you when you saw
her?

A. She explained that her hands were hurting
her and that she was having cramps and
soreness in her hands.
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Q. Okay, when she told you that what did you
do?

A. I drew a pan of warm water.

Q. Let me stop you right now. Why did you
draw a pan of warm water?

A. Because the environment she works in it’s
cold. Her hands were cold. Basically that was
the purpose behind the warm water to warm her
hands up.

Q. Okay, you’re not a nurse, am I correct?

A. No, ma’am.

Q. There was not a nurse there?

A. No.

Q. When you saw her?

A. No, there was not.

Q. Okay, so you put her hands in a pan of
warm water.

A. Warm water and Epsom salt.

Q. And how long approximately?

A. Twenty to thirty minutes.

Q. Okay, and did you follow up with her and
see how she did after the hands were taken
out of the water?

A. I checked with her, ask her if she was –
if it was helping her any. To my
understanding it helped with the initial
soreness.

Q. Okay, and did she return back to work?

A. Yes, she did.

Q. Okay, to your knowledge did you see her
again that night at all?

A. No, ma’am. 

Q. Did you have a conversation with her
before she went back to work about reminding
her to see the plant nurse?
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A. Yes. She was instructed that she would
have to see the facility nurse concerning any
problems with her hands.

Q. Okay, did she ever ask you to send her to
the doctor?

A. No, ma’am.”

On December 14, 2010, the claimant was seen by Dr. Jason

Lofton of the Lofton Family Clinic in DeQueen, Arkansas.  The

medical report of that visit gives the following history:

“HISTORY: 
cc: hand pain
HPI: Here with c/o bilateral hand pain.
Onset was last week.  She uses scissors at
work to de-bone and thinks it may be related
to this.  She went to the boss, they soaked
her hands in hot water, didn’t help.  She
says Right is worse than the left.  Nothing
makes it better or worse.  No meds taken.
Severity: 8/10
Frequency: daily
yesterday she was dropping the scissors due to
the pain.”

The impression and plan sections of that medical document

indicates that the claimant presents with what appears to be both

arthritis and possible carpal tunnel syndrome.  At that time Dr.

Lofton ordered nerve conduction studies, placed the claimant on

prescription medication, and indicates that he is going to try and

place her on light duty work.  The claimant also introduced a

letter authored by Dr. Jason Lofton addressed to whom it may

concern which states:

“Maria Brewer is a patient of mine; they may
return to work on December 22, 2010.  She
needs to be off because of pain in her right
thumb.  If you have any questions please call
my office at 642-4000.”
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On December 21, 2010, the claimant was again seen by Dr.

Lofton and continued to complain of difficulties with her hands

bilaterally.  The claimant also introduced a document entitled

Return to Work Certificate that was signed by Dr. Lofton on

December 21, 2010.  That document indicates that the claimant was

to be off work for about four weeks to “see if this helps.”

On January 19, 2011, the claimant was again seen by Dr.

Lofton.  The medical documentation indicates that the claimant was

still having bilateral wrist pain and that the nerve conduction

studies recommended by Dr. Lofton had still not been completed.

The impression and plan sections of that medical document states,

in part:

“She had what appears to be bilateral carpal
tunnel syndrome-needs nerve conduction
studies.  We will give work release for
another month and get the nurse to call Tysons
about getting this paperwork.  We will have
her wear bilateral wrist splints.”

On February 21, 2010, Dr. Lofton again authors a letter

regarding the claimant which states:

“Maria Brewer is a patient of mine and should
be excused from work.  If she recovers
quickly, she may return to work as soon as she
feels capable of working.  At this time, she
was advised to remain out of work between
February 21, 2011, and March 7, 2011.”

Another letter was introduced which was authored by Dr. Lofton

dated March 3, 2011.  That letter states:

“Maria Brewer is a patient of mine; she was
seen in my office today.  She will need to be
off work until 3/14/11.  If you have any
questions please contact my office.”
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On March 3, 2011, the claimant was again seen by Dr. Lofton

and the claimant continued to complain of bilateral wrist pain.

The impression and plan sections of the medical document from that

record states:

“Bilateral wrist pain-possible carpal tunnel
syndrome.  Told Pt MRI not recommended for
this a nerve conduction test is.  She agrees
to pay for this out of pocket.  She is asking
that I give her a month off, but we got an
appointment for her in Hot Springs on 3/7/11
so I gave her time off work until 3/14/11.”

On March 7, 2001, the claimant underwent an electromyogram at

St. Joseph’s Mercy Health Center in Hot Springs, Arkansas.  The

claimant underwent a nerve conduction study of the upper

extremities.  The interpretation portion of the medical document

from that visit states:

“Interpretation: The electro diagnostic
medicine findings showed evidence of mild
sensory motor peripheral neuropathy.  The
study also shows evidence of mild bilateral
carpal tunnel syndrome.”

Dr. Lofton again authors a letter regarding the claimant.  The

letter states:

“Maria Brewer is a patient of mine who should
be excused from work.  If she recovers
quickly, she may return to work as soon as she
feels capable of working.  At this time, she
was advised to remain out of work between
March 14, 2011, to March 21, 2011.”

Another letter was authored by Dr. Lofton on March 21, 2011.

That letter states:

“Maria Brewer is a patient of mine.  I have
been seeing her for wrist pain and ordered a
nerve conduction study.  According to nerve
conduction study results, patient does have
carpal tunnel syndrome and mild sensory motor
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peripheral neuropathy.  Ms. Brewer needs to be
off work for another week, to end on 3/25/11.”

At Claimant’s Exhibit No. 1, Page 17, we find a medical

document from the Hot Springs Bone and Joint Clinic P.A.  This

document contains several entries regarding the claimant.  One of

those entries is from April 5, 2011, at which time the claimant was

seen by Dr. Lawrence Dodd and they discussed treatment options and

the decision to have carpal tunnel surgery bilaterally was made.

That document indicates that the claimant underwent right carpal

tunnel release on April 12, 2011, and left carpal tunnel release on

May 13, 2011.  I note that a hand written portion of this document

dated April 29, 2011, states:

“Pt notified-released to work restricted duty
as of 4/25/11 until 5/6/11; regular duty
5/9/11 w/cc to Tyson.”

On April 6, 2011, Dr. Lofton authors another letter which

states:

“Maria Brewer is a patient of mine.  I have
been seeing her for wrist pain and ordered a
nerve conduction study.  According to the
nerve conduction study results, patient does
have carpal tunnel syndrome and mild sensory
motor peripheral neuropathy.  Ms. Brewer needs
to be off work from April 5th through April
12th.  She is having surgery on April 12th she
will need time off for that surgery.  Her
surgeon will contact you concerning the length
of time off from work that she will need to
recuperate.” 

On Page 21 of Claimant’s Exhibit No. 1 we find a certificate

to return to work from the Hot Springs Bone and Joint Clinic signed

by Dr. Dodd which places the claimant on light duty with no left



10

hand use until she is released by physician.  This document is

dated May 23, 2011.

On June 20, 2011, the claimant was again seen by Dr. Dodd at

the Hot Springs Bone and Joint Clinic and the following is a

portion of the medical documentation from that visit:

“Maria Brewer returns for a post-op check on
her left carpal tunnel.  Her wound looks fine.
All of her finger range of motion is full.
She reports being somewhat upset because she
was fired before her last surgery.  She states
that was because of a note that I had sent
saying she could do her regular job.  I tried
to explain to her the situation and told her I
don’t have any control on whether they fire
her or not.  At this point all her wounds are
healed and there is no other treatment that
she needs other than to let her carpal tunnel
release mature and she can do any activity
that she feels comfortable doing.  I do not
need to see her for this unless she has
problems.”

On Page 23 of Claimant’s Exhibit we find a physician’s

statement that is signed by Dr. Dodd.  In that statement, Dr. Dodd

finds that the claimant has reached the end of her healing period

as of June 20, 2011, and as a result is able to work at a full duty

level.

The claimant has asked the Commission to consider whether or

not she sustained compensable bilateral carpal tunnel syndrome

while employed by the respondent.  In order to prove this, the

claimant must first prove the existence of objective medical

findings regarding her alleged bilateral carpal tunnel syndrome.

Here, the claimant is able to do this through the electromylogram

that was done on March 7, 2011.  It is clear that the conduction

study shows the claimant has bilateral carpal tunnel.  However, the
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claimant must also prove a causal connection between her work

activities and her objective medical findings of bilateral carpal

tunnel syndrome.

The claimant is able to make this required causal connection.

The claimant began to do jobs for the respondent that entailed the

use of scissors for cutting chicken meat away from bone and skin.

The claimant’s onset of difficulties began some two to three months

after she began this type of duty and it is clear that the claimant

reported her difficulties to the respondent.  This is evidenced by

Mr. Reynold’s testimony that he gave some limited treatment to the

claimant due to complaints about her hands bilaterally.  The

claimant is able to prove that she suffered compensable bilateral

carpal tunnel syndrome while employed by the respondent.

I also note that there has been evidence introduced through

testimony and through a document found at Respondents’ Exhibit 2,

Page 12.  That document is a letter from Falon Young, the business

office manager of Brookewood Nursing and Rehab facility in DeQueen,

Arkansas.  That letter states:

“Maria Brewer, SS# ending in 1572 and date of
birth 4/4/1946, was hired at Brookewood
Nursing and Rehab on 10/12/2010 and was paid
through 12/20/2010.  If you need any further
information please call the number above.”

The claimant has also asked the Commission to consider her

entitlement to temporary total disability benefits from December

13, 2010, until June 20, 2011.  After review of the medical records

in this matter, I find that the claimant is entitled to temporary

total disability benefits from December 20, 2010, to January 18,
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2011.  I note that on Page 3 of Claimant’s Exhibit No. 1 there is

a letter form Dr. Lofton dated December 14, 2010, taking the

claimant off work.  However, the claimant was working at Brookewood

Nursing and Rehab until December 20, 2010.

The claimant is also entitled to temporary total disability

benefits from February 21, 2011, until March 25, 2011, and from

April 5, 2011, until April 25, 2011, and from May 13, 2011, until

May 23, 2011.

The respondents have asked the Commission to consider their

entitlement to a credit under Ark. Code Ann. §11-9-411 for group

medical and or disability benefits.  I find that the respondents

are entitled to such a credit.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on July 27, 2011, and contained in a

pre-hearing order filed July 29, 2011, are hereby accepted as fact.

2. The claimant has proven by a preponderance of the evidence

that she suffered compensable bilateral carpal tunnel syndrome

while employed by the respondent.
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3. The claimant is entitled to reasonable and necessary

medical treatment for her compensable bilateral carpal tunnel

syndrome including but not limited to the medical treatment found

in Claimant’s Exhibit No. 1 and Respondents’ Exhibit No. 1.

4. The claimant has proven by a preponderance of the evidence

that she is entitled to temporary total disability from December

20, 2010, until January 18, 2011, February 21, 2011, until March

25, 2011, and from April 5, 2011, until April 25, 2011, and from

May 13, 2011, until May 23, 2011.

5. The claimant is entitled to reimbursement for the out of

pocket medical expenses she has incurred due to the reasonable and

necessary medical treatment that she has received for her

compensable bilateral carpal tunnel syndrome.

6. The respondents are entitled to a credit under Ark. Code

Ann. §11-9-411.

7. The claimant’s attorney is entitled to an attorney’s fee in

this matter commiserate with the benefits awarded herein and the

Arkansas Workers’ Compensation Act.

ORDER

The respondents shall bear the burden of the costs associated

with the reasonable and necessary medical treatment for the

claimant’s compensable bilateral carpal tunnel syndrome including

reimbursement to the claimant for out of pocket expenses associated

with that treatment. 
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The respondents shall pay the claimant temporary total

disability benefits as set forth in finding of fact and conclusion

of law number 4.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


