
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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NATHANIEL BRANDY CLAIMANT
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OPINION FILED FEBRUARY 11, 2011

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant pro se.

Respondent represented by SCOTT ZUERKER, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held on November 16, 2010, in Fort Smith,

Arkansas, on the Respondent’s Motion to Dismiss.  

The claimant did not appear at the hearing, either personally

or by designated representative. However, the claimant did call the

Commission’s offices, on November 16, 2010, prior to the hearing.

The claimant advised my Administrative Assistant that he was unable

to appear at the hearing, allegedly for medical reasons.

The respondent was represented at the hearing, by counsel.

The hearing was conducted on the Respondent’s Motion and the

entire file of this Commission was made Commission’s Exhibit No. 1

and incorporated by reference in the transcript of the hearing. At

the hearing, the Respondent’s Motion was taken under advisement,

for a period of forty-five days.  If, during this time, the

claimant took some action to pursue his claim, the Respondent’s

Motion would be denied. If, during this time, the claimant took no

action to pursue his claim, then the Respondent’s Motion would be

granted. Notice of this action was provided to the claimant in a
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letter, dated November 17, 2010. This letter was sent to the

claimant both by certified mail (return receipt requested) and by

regular mail. Neither of these letters have been returned by the

U.S. Post Office as undelivered.

 DISCUSSION

   The Respondent’s Motion to Dismiss recites that the claimant

filed a claim with this Commission, on or about June 22, 2007, for

an alleged injury, on or about June 20, 2007.  However, my review

of the Commission’s file reflects that no “claim” (as that term is

used in the Act) has ever been filed by or on behalf of the

claimant. This file was apparently set up by the Commission as the

result of the respondent filing  a form A-1 (Worker Compensation’s

First Report of Injury or Illness) on June 21, 2007.  At the same

time, the respondent also filed a form AR-4 (Report of Compensation

Paid/Suspension of Payments), which showed a grand total of zero

dollars and zero cents in benefits had been paid in this case. The

reason for the respondent’s filing of this AR-4 does not appear to

be particularly clear.  The report gives no date for the suspension

of compensation or the reason compensation was suspended. 

However, based on some information, which cannot be

ascertained from the Commission’s file, Carl Bayne, the Director of

Operations and Compliance for the Commission, sent the claimant a

form letter notifying him that his employer’s insurance carrier or

TPA had advised the Commission that this “claim” was being denied

the respondent.  In this letter, Mr. Bayne also explained to the

claimant his options, including requesting a formal hearing before



F706357-Brandy -3-

an Administrative Law Judge or a mediation conference.  Mr.  Bayne

further advised the claimant that he could discuss his case with

one of the Commission’s legal advisers. Finally, Mr. Bayne informed

the claimant that he had the right to have an attorney represent

him in this matter.

It does not appear that any response was made to this letter

by either the claimant or anyone on his behalf until a letter was

received by this Commission from M. Keith Wren, on September 4,

2007. In this letter, Mr. Wren advised the Commission’s Clerk that

his law firm had been retained by the claimant to represent him in

this case.  However, Mr. Wren did not request that any other action

be taken by this Commission on this case. There was no accompanying

AR-C requesting specific benefits and there was no request for a

hearing or mediation in regard to either compensability or

benefits. Mr. Wren simply asked that his law firm be noted on the

file as the claimant’s attorney of record and requested that all

future correspondence be directed to his law firm

The Commission’s file further reflects that Mr. Wren

subsequently requested a change of counsel from M. Keith Wren to

Daniel E. Wren.  This substitution was granted by the Full

Commission on January 25, 2008. 

Finally, on August 26, 2008, Ms. Laura Beth York of the Wren

Law Firm requested that the firm be relieved as claimant’s attorney

of record. This request was granted by Order of the Full Commission

dated September 8, 2008.
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The Wren Law Firm’s contact with this Commission involved only

its status as the claimant’s attorney of record.  At no time, did

the various attorneys at the Wren Law Firm request a hearing on the

claimant’s entitlement to any benefits or take action to pursue any

claim before this Commission on the claimant’s behalf to enforce

his entitlement to any benefits.

The Commission’s file contains a letter from the Second Injury

Fund “acknowledging” that it had been joined in this case and

apparently propounding some type of discovery on the parties.

However, there is absolutely no documents in the Commission’s file

to indicate who “joined” the Second Injury Fund or why.  It could

be argued that this “joinder” was somehow evidence that a claim had

been made for permanent disability benefits, which would be the

only dispute in which the Second Injury Fund would be involved.

However, this “joinder” clearly occurred shortly before the

headline for making any claim against the Second Injury Fund and

during a time when cautious defense attorneys were joining the

Second Injury Fund in every case, even before any investigation was

made to see if such action was appropriate. I am of the opinion

that this is what occurred here. 

 The Commission’s file further reflects that the claimant has

not personally made any direct request for any specific workers’

compensation benefits or taken any action to prosecute or pursue

any claim for such benefits before this Commission. The only direct

contact that the claimant has had with this Commission was by

telephone, when he advised that he objected to a dismissal of his



F706357-Brandy -5-

claim, but could not appear at the hearing on the Respondent’s

Motion to Dismiss (allegedly, for medical reasons).

Following the hearing on the Respondent’s Motion to Dismiss,

the claimant was notified by both certified mail and regular mail

that the Respondent’s Motion for Dismissal was taken under

advisement for forty-five days. He was instructed that, if he took

some action to pursue his claim within that period of time, the

Respondent’s Motion would be denied. However, if he did not take

any action within that period of time, the Respondent’s Motion

would be granted.  Neither the certified mail notice or the regular

mail notice has ever been returned as undelivered by the U.S. Post

Office. Yet, the claimant has made no contact with this Commission

by phone or in writing,  either in person or through a designated

representative, since this notice was sent.

Based on the evidence presented, I am not even convinced that

the claimant has ever filed a “claim” with this Commission, as that

term is defined by applicable case law. However, the claimant has

unquestionably failed to request a hearing within six months

following the filing of anything that could be arguably considered

a “claim”. The claimant has also clearly failed to diligently

prosecute any such “claim”.  

Therefore, it is my opinion the respondent is entitled to have

their Motion to Dismiss granted. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this matter.
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2. The respondent has timely filed a Motion to

Dismiss for the claimant’s failure to request

a hearing within six months following the

filing of a claim and for lack of diligent

prosecution.

3.  The claimant has failed to request a hearing

within six months of the “filing” with this

Commission of anything that could be arguably

considered a “claim”.

4. The claimant has also failed to diligently

prosecute any ”claim” that he might have for

workers’ compensation benefits, arising out of

an alleged employment-related accident and

injury, on or about June 20, 2007.

5. The Respondent’s Motion to Dismiss is well

taken and should be granted.

ORDER

Based upon my foregoing findings and conclusions, any pending

“claim” for benefits attributable to an alleged injury of June 20,

2007 is dismissed, without prejudice.

IT IS SO ORDERED.   

                                                           
                             MICHAEL L. ELLIG
                             ADMINISTRATIVE LAW JUDGE
                                         


