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STATEMENT OF THE CASE

On March 16, 2011, the above-captioned claim was heard in Conway, Arkansas.

A prehearing conference took place on January 31, 2011.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the amendment of the fourth and fifth stipulations, and the addition of a seventh,

they are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee/carrier relationship existed on June 21, 2008, when

Claimant sustained a compensable injury to his low back.

3. Respondents have paid some medical and temporary disability benefits.

4. Claimant has been assigned a five percent (5%) impairment rating to the

body as a whole, and Respondents have controverted its validity.

5. Claimant’s average weekly wage of $490.01 entitles him to a temporary total

disability rate of $327.00 and a permanent partial disability rate of $245.00.

6. Respondents have controverted any benefits not previously paid.

7. Respondents have controverted all benefits on and after April 13, 2009.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the amendment of the third and fourth issues to make clear that they have been

raised in the event that he is not found to be entitled to additional temporary total disability

benefits, they are as follows:

1. Whether Claimant is entitled to additional temporary disability benefits

extending from the date that he last received benefits through a date yet to

be determined.

2. Whether Claimant is entitled to additional medical treatment.

3. In the alternative, whether Claimant is entitled to permanent partial disability

benefits.

4. In the alternative, whether the Claimant is entitled to wage loss disability

benefits.
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5. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties are the following:

Claimant:

1. Claimant contends that he was employed by the respondent employer as a

truck driver.  On June 21, 2008, he sustained injuries to his low back when

he jumped from the tire of his truck while performing repairs on the truck.

2. The respondents initially accepted the claim and paid benefits including

temporary disability benefits and medical benefits.  However, all benefits

have been terminated.

3. The claimant contends that he is entitled to additional temporary disability

benefits extending from the date that he last received benefits through a date

yet to be determined, and he contends that additional medical treatment is

reasonably necessary for treatment of his injuries.

4. The claimant also contends that he is entitled to benefits for a 5% permanent

partial impairment, based on the rating assigned by his authorized treating

physician, and he contends that he sustained an impairment to his earning

capacity in excess of the permanent impairment established by the medical

records.
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5. Claimant further contends that the respondents have controverted his

entitlement to any benefits not previously paid and that his attorney is

entitled to an attorney’s fee.

6. All issues not raised are specifically reserved.

Respondents:

1. Respondents contend that claimant has received all benefits in which he is

entitled.

2. Any additional benefits are the result of the claimant’s pre-existing problems

and not his compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional temporary total disability benefits.

4. Claimant has proven by a preponderance of the evidence that Claimant’s

July 9, 2009 visit to Dr. Tim Revels was reasonable and necessary.
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5. Claimant has proven by a preponderance of the evidence that he is entitled

to additional treatment in the form of prescription medication to address his

low back pain and spasms.

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to an impairment rating and related permanent partial disability

benefits.

7. Claimant has not proven by a preponderance of the evidence that he is

entitled to wage loss disability benefits.

8. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the only other exhibit admitted

into evidence in this case was Claimant’s Exhibit 1, a compilation of his medical records,

consisting of one index page and 32 numbered pages thereafter.

Testimony

Odis Bradshaw.  Claimant testified that he is 40 years old and only went as far as

the ninth grade.  He has difficulty reading, and for that reason does not read the

newspaper.  His wife helps him read the Bible.  Since leaving school, he has been in the

working world.  Claimant’s previous jobs include work as a shipfitter, pipe insulator, air

conditioner installer, and security officer.
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Claimant stated that he was employed by Respondent Triple Transport, Inc., as a

driver.  He described his job as “[d]riving a tanker, oil field industry work.”  Claimant has

a CDL.  On the morning of June 21, 2008, he sustained an injury.  He described the

incident as follows:  “I was working on the air-conditioner belt that had–the bolt had come

out, and I jumped off the big tire of the truck, and when I did, that’s when I injured my

back.”  Claimant stated that he immediately felt a sharp pain in his back.  He did not

complete the work day, but instead went home and rested.  Because he continued to have

problems the next morning, he reported the injury to Triple Transport and then went to the

emergency room at Ozark Health Medical Center.

Even after undergoing treatment, his condition did not improve.  His wife summoned

his supervisor to their house to help her put Claimant in bed.  Thereafter, he remained in

bed for six weeks, unable to move.  The pain he had in his lower back, just above his belt

line, has remained.  He stated that it hurts all of the time.

Claimant admitted that he had pre-existing back problems.  In 1991, he experienced

a pop in his back while lifting a bucket as part of his job in a shipyard.  As a result, he was

hospitalized for nearly a week, and had trouble with his back for four or five years

thereafter.  But his problems “gradually went away” during that time, and he maintained

that he did not have any problems in the ten years prior to the 2008 incident at Triple

Transport; he did not take medication for it, and he was able to work.  He was able to

obtain a CDL without any trouble prior to working at Triple Transport.
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According to Claimant, he no longer works at Triple Transport because “[t]hey let

me go.”  He has worked as a truck driver since that time, but he could not specify the

period.

Claimant also admitted that he was been involved in two motor vehicle accidents

since the Triple Transport incident.  In one, he was making a delivery in a truck when he

was struck in the side by another vehicle.  As a result, he injured his shoulder.  In the

other, he “hydroplaned and flipped [his] truck 10 times.”  He stated that only his neck was

hurt.  Claimant denied injuring his back in either instance.  His testimony was that the

reason he is not currently working is that his doctor has taken him off work due to the

shoulder injury.

He stated that because of the back injury, he is no longer able to go hiking or

camping.  However, he later stated that he has still gone camping, but that they do not go

as often as before because staying in a tent “hurt my back pretty good.”  He used to be a

weightlifter also, but not since the 2008 injury.  Now, lifting ,as well as walking, standing

and sitting for extended periods, bother his back.  While he assists his wife with the

housework, doing so causes back pain.

Claimant has been assigned a five percent (5%) impairment rating for his back; but

Respondents have controverted it.  He has not seen a doctor since 2009 because

Respondents “cut [him] off”–refusing to pay even for prescription medication.  Claimant

stated that he feels that he needs additional treatment, and his understanding is that he

might need surgery.  He asked to be awarded additional temporary total disability and

medical benefits.
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Under questioning from Respondents, Claimant did not recall telling two co-workers

the date after his injury that he did not think he would ever be able to work again.  He was

both a truck driver and a foreman at Triple Transport; part of his job was to repair his truck.

He was assigned an impairment rating for his 1991 injury, but he could not

remember the amount and insisted that he was never paid for it.  Claimant was also given

permanent restrictions in connection with that injury; but he added that “I got a lot better.”

In 2004, he suffered an injury to his “mid-upper back,” just below his nipple line.  He was

assigned an impairment rating for that injury as well, and settled the accompanying claim

for around $30,000.00.  Claimant stated that he hurt his neck in a July 2009 motor vehicle

accident.  He also injured his neck in another automobile accident in 2003 and received

$3,000.00 for the injury; but he did not recall this at the time of his deposition.  Moreover,

in 2010 his vehicle was struck in the side by another vehicle, causing him to suffer a

shoulder injury.  He last treated for it four to five months ago.

Claimant has had a CDL for approximately four years.  Notwithstanding his earlier

testimony that he has trouble reading, he admitted that he was able to pass the written

portion of the examination–albeit with aid of the pictures that accompanied the test.

He went to work for ESS after the injury at issue, and was making $15.00 per hour

there.  Claimant worked a 40-hour week there, and occasionally had some overtime.  His

job was being a local driver for the oil field industry.  He worked there less than six months,

but never was absent because of his back.  Claimant stated that he never went back to

work there because he was not called back.  Thereafter, he was employed as a cattle

hauler, making 35 cents per mile.  Claimant left that job after his truck caught fire, and took
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a job driving a truck for a farm for 65 cents a mile–however, he drove fewer miles than he

did as a cattle hauler.  He disagreed that he was making as much money for ESS as he

was for Triple Transport, but agreed that his hourly rate at both jobs was the same.

In follow-up questioning by his counsel, Claimant stated that his mid-back injury in

2004 did not affect his lower back.  The limitations he received related only to his upper

back, but he could not recall if those limitations continued.  He also denied that the 2003

and 2009 motor vehicle accidents bothered his low back.  Claimant admitted that he has

difficulty recalling things.

When questioned by me, Claimant testified that he never returned to work at Triple

Transport after being injured there.  He stated that he is never pain-free now; he rated his

low back pain as 4/10 to 5/10 on a typical day.  At present, he is only taking over-the-

counter pain medication, because Respondents would no longer pay for his prescription

medication.

According to Claimant, he is not working at present because of his shoulder injury

from the motor vehicle accident.  While he used to lift weights as a hobby, he was never

injured while doing so.

Exhibits

The medical records of Claimant introduced at the hearing that are contained in

Claimant’s Exhibit 1 reflect the following:

Claimant presented to the Ozark Health Medical Center emergency room on June

23, 2008 and stated that he had a history of a previous back injury and had been doing

well until the previous Saturday, when he jumped off a truck.  While he had no apparent
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problem at first, he was unable to get out of bed the next day.  Examination showed that

he had muscle spasms in the lumbo-sacral area.  He was assessed as having low back

strain and was prescribed Hydrocodone.

Two days later, Claimant saw Dr. Stacy Zimmerman.  He had marked paraspinous

spasm on the right lumbar area, greater than the left.  Spasms were initiated by straight

leg raising.  Claimant was referred to physical therapy and prescribed Flexeril.  She wrote

that was to lie in bed on a heating pad or be on his feet; he was not to sit for any length

of time.  On July 7, 2008, he told Zimmerman that after two weeks of therapy, he was not

any better.  He rated his pain as 9/10, and stated that a TENS unit had not helped and that

the Flexeril was only somewhat helpful.  She assessed him as having “probable lumbago,”

probable L5 S1 slipped disk,” and “right sciatica,” and referred him to Dr. Sprinkle and

stated that he will probably undergo an MRI.

Claimant went to Dr. Brent Sprinkle on July 21, 2008.  This record reflects that the

muscle relaxers and TENS unit actually helped his condition.  X-rays of the lumbar spine

showed diffuse degenerative changes, with spondylolisthesis at L4-5.  Sprinkle wrote:

“[Claimant] has heard this before so this is most likely longstanding finding.”  The doctor’s

impression was that Claimant had pre-existing lumbar degenerative disc disease.

A lumbar MRI on August 27, 2008 showed a central disc protrusion at L4-5 with

moderate bilateral facet hypertrophy, causing moderate bilateral neural foramen narrowing

and mild flattening of the thecal sac; a bilateral pars defect at L4 with small fluid or reactive

marrow edema at the site of the defect; grade 1 anterolisthesis of L4 on L5, and mild facet

arthropathy at L3-4 and L5-S1.  On October 29, 2008, Dr. Sprinkle saw Claimant again.
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Claimant requested Hydrocodone, but the doctor refused because of the danger of

narcotic addiction and of continued symptoms.  Sprinkle wrote that Claimant has lumbar

spondylolisthesis and degenerative disc disease, and needed an L4-5 epidural.  He added

that Claimant could “[r]eturn to work with no lifting over 30 pounds, increased by 10

pounds per week until full duty.”

On February 5, 2009, Claimant saw Dr. Tim Revels and stated that he had been

using a cane and a back brace, but had not had any injection therapy.  He was on Ultram,

Mobic and Skelaxin.  Revels noted that Claimant had limited range of motion because of

lumbar spasms.  Claimant expressed the wish to continue with conservative treatment.  He

was assessed as having a lumbar sprain/strain, degenerative disc disease, and

spondylolisthesis.

The record of his March 5, 2009 visit with Revels reads:

Mr. Odis returns today.  He is getting better.  The anti-inflammatory with
muscle relaxers and pain medicine have helped . . . At this point today, we
will continue him on careful modified lifestyle, protected activities.  He is no
longer working with the company that he worked with before.  He moved
down here because of that issue.  I told him today that as long as he is
getting better, then we will hold off on blocks and I will give him one more
month of the medication with no refills.  See him back in one month for
reevaluation.  If he keeps getting better at that point, then we will try to get
him rated and released to resume his occupation.  If he is not, then the next
application would be blocks upon his return on reevaluation.

The April 9, 2009 record of his visit to Revels states:

Mr. Bradshaw returns today for follow-up.  He has done pretty well with
aggravation of arthritis in back and leg pain.  He has not worked with this
company a lengthy amount of time.  He was injured back in June of 2008.
With that discussion and finding today, he is getting by on the medication of
ULTRAM, muscle relaxers, SKELAXIN and occasional FLEXERIL,
depending on the daily amount of aggravation.  He has a smooth gait, neuro
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intact . . . With that finding today, I would recommend that he be placed at
MMI status today’s date.  He has a 5 percent whole body impairment with
permanent restrictions of no lifting more than 20 pounds on an occasional
basis, 10 pounds on a frequent basis because of his spondylolisthesis and
pars defect and degenerative changes on his MRI review.  He will be
allowed frequent standing, walking and sitting.  He will return to see me in
three months for follow-up with his medications.  Gave him enough medicine
and refills today for a three months supply.  No x-rays on return.

(Emphasis in original)  The report of his last visit to Revels, dated July 9, 2009, reads:

Mr. Bradshaw returns today.  We discussed his rating and release
restrictions that were given on his last dictation.  He has been having some
legal issues to deal with Workman’s [sic] Comp based on money and paying
and he is having some financial troubles.  He is working on that right now
and trying to work through that.  Upon additional discussion today, he is
going to continue with his previous rating and release restrictions and
modified activities . . . No change in physical examination from previous.
Smooth gait, no ataxia, back pain and spasm and stiffness on examination.
Neurologically intact . . . We will REFILL HIS MEDICINE TODAY WITH
THREE REFILLS FOR A FOUR-MONTH SUPPLY.  We will see him back in
four months for follow-up with no x-rays on return.  He wants to hold off on
epidural block at this point in time.

(Emphasis in original)

ADJUDICATION

A. Whether Claimant is entitled to additional temporary total disability benefits.

The parties have stipulated, and I have accepted, that Respondents paid Claimant

temporary total disability benefits, but have controverted all benefits on and after April 13,

2009.  The compensable injury to his lumbar spine is unscheduled.  See Ark. Code Ann.

§ 11-9-521 (Repl. 2002).  An employee who suffers a compensable unscheduled injury is

entitled to temporary total disability compensation for that period within the healing period

in which he has suffered a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept.

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the
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underlying condition causing the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).

Under Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), the party having the burden

of proof on an issue (Claimant in this instance) must establish it by a preponderance of the

evidence.  This standard means the evidence having greater weight or convincing force.

Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___ (citing Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Dr. Revels found that Claimant had reached maximum medical improvement as of

April 9, 2009.  The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  Based upon my review of this

evidence, I credit this opinion and find that Claimant reached the end of his healing period

on this date–and is not entitled to temporary total disability benefits thereafter.  Dr. Revels

noted in his examination that by this point, Claimant “ha[d] a smooth gait, neuro intact,”

and was “getting by” on his medication.  His examination on July 9, 2009 reflected no
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change in his condition–he had a smooth gait, with no ataxia.  Because of the way Revels

phrased his report, it is unclear whether Claimant was still experiencing back pain and/or

spasm upon examination; but the record is clear that his pain and muscle relaxers that he

was being prescribed were controlling whatever symptoms he was still having.  He was

again assessed as being “neurologically intact.”

I recognize that Claimant testified that he is still suffering from back pain; he rated

it as being approximately 4/10 to 5/10.  But persistent pain is not in itself sufficient to

extend a claimant’s healing period.  Mad Butcher, supra.  Claimant testified that he

returned to work, and I credit this.  While he is not currently working, this is due to an

unrelated injury.  In sum, he has not established his entitlement to additional temporary

total disability benefits.
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B. Whether Claimant is entitled to additional medical treatment.

Claimant has also contended that he is entitled to additional treatment of his lower

back.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) provides that an

employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Based on the stipulations, Claimant’s July 9, 2009 visit to Dr. Revels was not

covered by Respondents.  I find that it was reasonable and necessary.  As for future

treatment, I note that on this date, Revels wrote prescriptions to ensure that Claimant

would have a four-month supply of pain medication and muscle relaxers–Ultram, Flexeril

and Skelaxin, respectively.  I credit his apparent opinion that those medications were still

required to treat Claimant.  Moreover, I credit Claimant’s testimony that his lower back pain
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remains constant and at a level of approximately 4/10 to 5/10 when treated solely by over

-the-counter medication.  Thus, I find the continued supply of this medication to be

reasonable and necessary.

Dr. Revels in his last report states that Claimant “want[ed] to hold off on [an]

epidural block at th[at] point in time.”  Claimant in his testimony never indicated that he is

seeking that treatment.  For that reason, I am not awarding it.

C. Whether Claimant is entitled to an impairment rating and permanent partial

disability benefits.

Claimant has also asserted that he is entitled to the five percent (5%) whole-body

impairment rating that Dr. Revels assigned him on April 9, 2009, and attendant permanent

partial disability benefits.

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-

522(g) (Repl. 2002), the Commission adopted the AMERICAN MEDICAL ASSOCIATION,

GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th ed. 1993) (hereinafter “AMA

Guides”) as an impairment rating guide.  See AWCC R. 099.34.  A determination of the

existence or extent of physical impairment must be supported by objective and measurable

physical or mental findings.  Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2002)(“Objective

findings” are “those findings which cannot come under the voluntary control of the patient.”

Id. § 11-9-102(16)(A)(1)).  Permanent benefits are to be awarded only following a

determination that the compensable injury is the major cause of the disability or
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impairment.  Id. § 11-9-102(F)(ii).  “Major cause” is defined as “more than fifty percent

(50%) of the cause,” and a finding of major cause must be established by a preponderance

of the evidence.  Id. § 11-9-102(14).  Any medical opinion must be stated within a

reasonable degree of medical certainty.  Id. § 11-9-102(16).

In assigning the rating at issue, Dr. Revels wrote:

Mr. Bradshaw returns today for follow-up.  He has done pretty well with
aggravation of arthritis in back and leg pain.  He has not worked with this
company a lengthy amount of time.  He was injured back in June of 2008.
With that discussion and finding today, he is getting by on the medication of
ULTRAM, muscle relaxers, SKELAXIN and occasional FLEXERIL,
depending on the daily amount of aggravation.  He has a smooth gait, neuro
intact . . . With that finding today, I would recommend that he be placed at
MMI status today’s date.  He has a 5 percent whole body impairment with
permanent restrictions of no lifting more than 20 pounds on an occasional
basis, 10 pounds on a frequent basis because of his spondylolisthesis and
pars defect and degenerative changes on his MRI review.

(Emphasis added)

Revels did not indicate that he used the AMA Guides to arrive at the rating, let

alone make a specific citation thereto.  But as the Arkansas Court of Appeals held in

Averitt Express, Inc. v. Gilly, 104 Ark. App. 16, ___ S.W.3d ___ (2008), the doctor need

not do so:

Arkansas does not require any specific "magic words" with respect to expert
opinions; said opinions are to be judged upon the entirety of the opinion, not
validated or invalidated on the presence or lack of "magic words."

(citing Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001)).  The question

then becomes whether the rating is a valid one under the AMA Guides.

Dr. Sprinkle opined that all of Claimant’s MRI findings were pre-existing.  Based

upon my own assessment of the evidence, I credit this.  This is borne out by the evidence.
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Claimant admitted on the stand that he injured his back In 1991 while lifting a bucket at his

job in a shipyard, which resulted in a week of hospitalization and back trouble for the next

four or five years.  I find that Claimant has not shown that his injury of June 21, 2008, as

opposed to his pre-existing, degenerative lumbar condition, is the major cause of his

disability or impairment (even assuming for the sake of argument that his condition is

otherwise rateable under the AMA Guides), and for this reason, he has not proven his

entitlement to an impairment rating.  See Hickman v. Kellogg, 372 Ark. 501, 277 S.W.3d

591 (2008).

D. Whether Claimant is entitled to wage loss disability benefits.

Claimant has asserted that he is entitled to wage loss disability benefits.  To be

entitled to such benefits, the claimant must prove by a preponderance of the evidence that

he sustained permanent physical impairment as a result of a compensable injury.  Wal-

Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000).  This standard means

the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373,

___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442

(1947).

Claimant’s low back injury is an unscheduled one.  Cf. Ark. Code Ann. § 11-9-521

(Repl. 2002).  For that reason, his entitlement to wage loss disability benefits is controlled

by § 11-9-522(b)(1) (Repl. 2002), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.
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See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, ___ S.W.3d ___,

“there is no exact formula for determining wage loss . . . .”  Pursuant to § 11-9-522(b)(1),

when a claimant has been assigned an impairment rating to the body as a whole, the

Commission possesses the authority to increase the rating, and it can find a claimant

totally and permanently disabled based upon wage-loss factors.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).

The term “permanent total disability” is defined in the statute as “inability, because

of compensable injury or occupational disease, to earn any meaningful wages in the same

or other employment.”  Ark. Code Ann. § 11-9-519(e)(1) (Repl. 2002).  The wage loss

factor is the extent to which a compensable injury has affected the claimant’s ability to earn

a livelihood.  Emerson Elec. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).

In considering factors that may impact a claimant’s future earning capacity, the

Commission considers his motivation to return to work, because a lack of interest or a

negative attitude impedes the assessment of his loss of earning capacity.  Id.  The

Commission may use its own superior knowledge of industrial demands, limitations, and

requirements in conjunction with the evidence to determine wage-loss disability.  Oller v.

Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  Finally, Ark. Code

Ann. § 11-9-102(4)(F)(ii) (Supp. 2007) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.
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(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14) (Supp. 2007).

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

Claimant cannot show entitlement to wage loss disability for two reasons.  First, as

discussed supra, he has not proven that he was assigned a valid impairment rating.

Second, the evidence clearly shows that after he left Respondent Triple Transport, he

gained employment with ESS at the same hourly wage as before:  $15.00 per hour.  As he

testified, he also was given overtime at times.  This means that his average weekly wage

at ESS, where he worked over six months, was at least $600.00, well above his stipulated

average weekly wage of $490.01 at Triple Transport.  His job there was as a truck

driver–essentially the same position he held with Triple Transport.  His leaving ESS had

nothing to do with his compensable injury, per his testimony.  Thus, he cannot show that

he has sustained any wage loss per § 11-9-522(b)(2), which states:

However, so long as an employee, subsequent to his or her injury, has
returned to work, has obtained other employment, or has a bona fide and
reasonably obtainable offer to be employed at wages equal to or greater
than his or her average weekly wage at the time of the accident, he or she
shall not be entitled to permanent partial disability benefits in excess of the
percentage of permanent physical impairment established by a
preponderance of the medical testimony and evidence.
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E. Whether Claimant is entitled to a controverted attorney’s fee.

Claimant has not proven his entitlement to any controverted indemnity benefits.

Hence, he has not shown that he is entitled to an attorney’s fee under pursuant to Ark.

Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


