
1In opening the hearing, I did not reference this particular claim number. 
However, the August 15, 2011 hearing notice references the number, and both 
claims were addressed at the hearing.  See infra.

BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NOS. F6044201 & F908214

DOMINIC BOYD, EMPLOYEE CLAIMANT

EZ LOADER BOAT TRAILERS, INC., EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES, CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 27, 2011

Hearing before Administrative Law Judge O. Milton Fine II on October 5, 2011 in
Mountain Home, Baxter County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law,
Mountain Home, Arkansas.

Respondents represented by Mr. Jarrod Parrish, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

This matter comes before the Commission on the motion to dismiss by

Respondents.  A hearing on the motion was conducted on October 5, 2011 in

Mountain Home, Arkansas.  Claimant was represented at the hearing by Mr.

Frederick S. “Rick” Spencer, Attorney at Law, of Mountain Home, Arkansas.

Respondents were represented at the hearing by Mr. Jarrod Parrish, Attorney at

Law, of Little Rock, Arkansas.
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Issues

At the hearing, the second issue was amended, resulting in the following

being litigated:

1. Whether the instant claims should be dismissed pursuant to AWCC R.

099.13 or Ark. Code Ann. § 11-9-702(a)(4), (d) (Repl. 2002).

2. In the event the motion to dismiss is denied, whether Claimant or

Respondents should be awarded costs and fees from the opposing

party in connection with the October 5, 2011 hearing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents,

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the Claimant, I hereby make the following findings of fact

and conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over these claims.

2. The parties were given reasonable notice of the motion to dismiss, and

the hearing thereon, pursuant to AWCC R. 099.13.

3. Respondents have proven by a preponderance of the evidence that

Claimant has failed to prosecute Claim No. F908214, which deals with

an alleged June 24, 2008 back injury, under AWCC R. 099.13 and

Ark. Code Ann. § 11-9-702(a)(4) (Supp. 2011).
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4. Claim No. F908214 should be, and hereby is, dismissed without

prejudice.

5. Respondents have not proven by a preponderance of the evidence

that Claimant has failed to prosecute Claim No. F604420, which deals

with a November 11, 2005 wrist injury that they accepted as

compensable, under AWCC R. 099.13 or Ark. Code Ann. § 11-9-

702(d) (Supp. 2011).

6. Respondents’ motion to dismiss Claim No. F604420 should be, and

hereby is, denied.

7. Neither party has proven by a preponderance of the evidence that they

should be awarded costs and/or fees in connection with this

proceeding under Ark. Code Ann. § 11-9-717 (Repl. 2002).

8. The motions by the respective parties for fees and costs are hereby

denied.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

The exhibits admitted into evidence are comprised of the following:

Commission Exhibit 1, Claimant’s post-hearing brief, consisting of 10 numbered

pages; Commission Exhibit 2, Respondents’ response to Claimant’s motion for costs

and attorney’s fees, consisting of four numbered pages; Claimant’s Exhibit 1, a letter

from Dr. Michael Moore dated August 30, 2011, consisting of one index page and
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one page thereafter; Respondents’ Exhibit 1, various medical records of Claimant,

consisting of one index page and six numbered pages thereafter; Respondents’

Exhibit 2, non-medical records including Claimant’s Forms AR-C, attorney

correspondence, two published opinions, and notices from the Commission,

consisting of two index pages and 51 numbered pages thereafter; Respondents’

Exhibit 3, their spread sheet in support of their motion for costs and attorney’s fees,

consisting of two pages; and Respondents’ Exhibit 4, their trial brief, consisting of

seven numbered pages.

In addition, the parties were afforded the opportunity to review the

Commission’s files in their entirety so that they could physically offer any of their

contents into evidence and/or object to the admission of any document.  After doing

so, no documents were offered or objected to; but without objection, the

Commission’s complete files on these claims have been incorporated into the record

by reference.

Testimony

Dominic Boyd.  Claimant testified that he has claims pending with regard to

his alleged wrist and back injuries.  He sought legal representation in May 2009

because Respondents “didn’t want to do anything with my claim and I was unable

to work because of it and, on my back going and my wrist happening; had 30 percent

loss of my wrist based on Dr. Moore and all his tests.”

Under questioning from Respondents, Claimant disagreed with the statement

that there are no ripe issues in his case at present.  He first stated that Respondents
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are trying to deny responsibility for a pending surgery to his hand; but he then

admitted that no one has informed him of this.  Claimant was first assigned an

impairment rating by Dr. Moore on his wrist in 2007; and he has undergone follow-up

visits every six months since then.  Respondents have not failed to pay for any of

this treatment.  He agreed with Moore’s assessment in his February 1, 2011 visit that

his wrist is stable and that he is pain-free.  No one has informed Claimant that

Respondents will not cover the wrist CT scan that Dr. Moore has recommended.

With respect to his alleged June 24, 2008 back injury, Claimant admitted that

he has never requested a hearing on this claim despite the fact that it has been

controverted from the outset.

Under additional questioning from his counsel, Claimant stated that he has

not requested a hearing on his back claim because he only wants to go through one

hearing.  He desires a hearing on all matters to take place after he undergoes

surgery to remove the hardware from his injured wrist.

Under questioning from me, Claimant confirmed that his alleged wrist and

back injuries are the subject of separate claims; and while Respondents have paid

everything in connection with the wrist, they have paid nothing regarding the back.

He has gone to Dr. Rebecca Tuck for his back, but he is not currently seeing any

physician for his condition.  He takes prescription medication for his back; and that

is covered by his wife’s group health insurance.

Procedural History
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As reflected in the hearing exhibits and the Commission’s files that have been

incorporated by reference, the history of these claims is as follows:
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On November 11, 2005, Claimant injured his left wrist.  Respondents

accepted the claim , No. F604420, as compensable and paid benefits pursuant

thereto.  With respect to Claim No. F908214, which deal with an alleged back injury

on July 7, 2008, Respondents controverted it from the outset.  Claimant through

counsel on September 14, 2009 filed Forms AR-C on both claims.  Therein, he

requested all manner of benefits, and termed the claim as one for both initial and

additional benefits.  He made no hearing request at that time.  While his counsel

periodically filed with the Commission copies of his medical records, he took no

further action in pursuit of his claims until after Respondents filed a motion to

dismiss it under AWCC R. 099.13 on June 22, 2011.  Prompted by my June 29,

2011 letter asking for a response, Claimant through counsel sent a letter to the

Commission on July 6, 2011 that reads:

In response to the pending Motion to Dismiss, the Claimant requests
a hearing on entitlement to reasonable and necessary medical
treatment and entitlement to additional benefits for the above
referenced claim.

I issued prehearing questionnaires to the parties on July 6, 2011.  Claimant’s

counsel filed the questionnaire response on July 14, 2011; however, he only sought

additional treatment for Claimant’s left hand and did not mention the alleged back

injury.  Respondents filed their response on July 20, 2011.  Therein, they contended,

inter alia, that the claim for the alleged 2008 back injury was barred by the statute

of limitations.  Accompanying their response was a letter from their counsel,

contending that no benefits had been denied concerning the left wrist/hand, and that
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in the event that there are no ripe issues, Respondents wish to pursue their motion

to dismiss.  A prehearing telephone conference was scheduled for August 15, 2011.

At that conference, the parties did not indicate willingness to proceed to a hearing

on the merits.  Instead, a hearing was scheduled on the motion to dismiss.

DISCUSSION

A. Motion to Dismiss

As stated above, Respondents have moved for dismissal of these claims

under AWCC 099.13 13, which states:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).  I find that all of the parties were provided with reasonable notice of the

motion to dismiss and the hearing thereon.

Arkansas Code Annotated § 11-9-702(a)(4) (Repl. 2002), cited by

Respondents at the hearing, provides as follows:

If within six (6) months after the filing of a claim for compensation, no
bona fide request for a hearing has been made with respect to the
claim, the claim may, upon motion and after hearing, be dismissed
without prejudice to the refiling of the claim within limitation periods
specified in subdivisions (a)(1)-(3) of this section.

In turn, § 11-9-702(d), also cited by Respondents, reads:

If within six (6) months after the filing of a claim for additional
compensation, no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, if



Boyd - Nos. F604420 & F808424 9

necessary, be dismissed without prejudice to the refiling of the claim
within limitation periods specified in subsection (b) of this section.

As the moving party, Respondents under Ark. Code Ann. § 11-9-705(a)(3)

(Repl. 2002) must prove their entitlement to the relief requested–dismissal of this

claim–by a preponderance of the evidence.  This standard means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326

S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442

(1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a

witness’ credibility and how much weight to accord to that person’s testimony are

solely up to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37

S.W.3d 649 (2001).  The Commission must sort through conflicting evidence and

determine the true facts.  Id.  In so doing, the Commission is not required to believe

the testimony of the claimant or any other witness, but may accept and translate into

findings of fact only those portions of the testimony that it deems worthy of belief.

Id.

With respect to Claim No. F604420, concerning the left hand/wrist injury that

Respondents accepted, I find that no benefits therefor have yet been controverted.

I further find that Claimant has not failed to prosecute this claim because there is

nothing, at least at the present time, for him to prosecute.  Thus, no dismissal should

lie here under Rule 13.  As for § 11-9-702(d), which would apply here because this
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would be a claim for additional benefits, I note that the provision reads that an action

“may” be dismissed if a hearing request is not made within six months of the claim’s

filing.  (Emphasis added)  This language is permissive, not mandatory.  In passing

Act 796 of 1993, the General Assembly made it plain that the provisions of the

Arkansas Workers’ Compensation Act are to be strictly construed by the

Commission and the courts.  See id. § 11-9-704(c)(3); Duke v. Regis Hairstylists, 55

Ark. App. 327, 935 S.W.2d 600 (1996).  “Strict construction means narrow

construction and requires that nothing be taken as intended that is not clearly

expressed.”  Hapney v. Rheem Mfg. Co., 341 Ark. 548, 26 S.W.3d 771 (2000).  After

consideration of this matter, I do not find dismissal of this claim to be justified.

Again, a timely hearing request would have served no useful purpose because there

were and are no benefits for Claimant to seek.  Respondents have not met their

burden of proof on this point.

As for Claim No. F908214, I find that Claimant has failed to prosecute this

action.  The evidence is clear that Respondents have denied this claim in its totality.

There have long been ripe issues in the case–the foremost being whether the

alleged back injury is compensable.  But Claimant did not request a hearing within

six months after filing this claim, per § 11-9-702(a)(4) (which applies to claims for

initial benefits), and has not otherwise prosecuted it.  Respondents have met their

burden of proof here.  This claim should be and hereby is dismissed.

That leaves the question of whether the dismissal should be with or without

prejudice.  In White v. American Fuel Cell & Coated Fabrics, 2008 AWCC 39, Claim
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No. F209049 (Full Commission Opinion filed April 1, 2008), the Full Commission

wrote:

The Commission and the courts have expressed a preference for
dismissals without prejudice, although the Commission has inherent
authority to dismiss appropriate cases with prejudice.  Johnson v.
Triple T Foods, 55 Ark. App. 83, 929 S.W.2d 730 (1996); Paskell v. S
& C Operating, Full Commission Opinion filed July 28, 1999
(E702685); Huchinson v. North Arkansas Foundry, Full Commission
Opinion filed October 23, 1999 (D902143); Professional Adjustment
Bureau v. Strong, 275 Ark. 249, 629 S.W.2d 284 (1982).

The authority to dismiss with prejudice includes claims dismissed under Rule 13.

Johnson, supra.  Respondents asked for a dismissal with prejudice.  But in light of

the foregoing, the dismissal of this claim should be and hereby is entered without

prejudice.

B. Motion for Costs/Fees

Both Claimant and Respondents have asked that they be awarded costs and

fees from the opposing party in connection with the October 5, 2011 hearing.  Cited

by Respondents in their response (Commission Exhibit 2), Ark. Code Ann. § 11-9-

717(a) (Repl. 2002) reads in pertinent part:

(a)(1)(A) Every claim, request for benefits, request for additional
benefits, controversion of benefits, request for a hearing, pleading,
motion, and other paper of a party represented by an attorney shall be
signed by at least one (1) attorney of record in his or her individual
name, whose address shall be stated.

. . .

(2) The signature of an attorney or party constitutes a certificate by
him or her that:
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(A) He or she has read the claim, request for benefits, request for
additional benefits, controversion of benefits, request for a hearing,
pleading, motion, or other paper;

(B) To the best of his or her knowledge, information, and belief formed
after reasonable inquiry, it is well grounded in fact and is warranted by
existing law or a good faith argument for the extension, modification,
or reversal of existing law; and

(C) It is not interposed for any improper purpose, such as to harass or
to cause unnecessary delay or needless increase in the cost of
litigation.

. . .

(4) If a claim, request for benefits, request for additional benefits,
controversion of benefits, request for a hearing, pleading, motion, or
other paper is signed in violation of this rule, the Workers'
Compensation Commission, including administrative law judges, upon
motion or upon their own initiative, shall impose upon the person who
signed it, a represented party, or both, an appropriate sanction, which
may include an order to pay to the other party or parties the amount
of reasonable expenses incurred because of the filing of a claim,
request for benefits, request for additional benefits, controversion of
benefits, request for a hearing, pleading, motion, or other paper,
including a reasonable attorney's fee.

Again, pursuant to § 11-9-705(a)(3), each side must prove by a preponderance of

the evidence their entitlement to such an award.  I have considered the filings of the

parties surrounding this proceeding, and find that none of them abridge the above

provision.

I am also aware that Ark. Code Ann. § 11-9-717(b) (Repl. 2002) states:

Appropriate sanctions, including the amount of reasonable expenses
and attorney's fees, may also be imposed against a party or its
attorney which, without good cause shown, fails to appear for a
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hearing, deposition, or any other matter scheduled by the commission
or administrative law judge, or frivolously joins another party.

This provision has not been violated, either.  For these reasons, the motion for costs

and fees is denied to both parties.
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CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above,

Respondents’ motion to dismiss Claim No. F604420 is hereby denied, and the

motion to dismiss Claim No. F908214 is hereby granted.  The latter claim is hereby

dismissed without prejudice.  The motion by each party for fees and costs is denied.

IT IS SO ORDERED.

___________________________
Hon. O. Milton Fine II
Administrative Law Judge


