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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville,
Arkansas.

STATEMENT OF THE CASE

On July 7, 2011, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on March 16, 2011, and a pre-hearing order was filed on

March 17, 2011.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his left

wrist on August 6, 2009.
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4. The claimant is entitled to a weekly compensation rate of

$550 for temporary total disability and $413 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s injuries to his back, left

hip, and other body parts on August 6, 2009.  Alternatively, the

claimant claims a compensable back injury due to an aggravation of

a pre-existing condition.

2. Temporary total disability from September 8, 2010, to a

date to be determined.

3. Related medical.

4. Attorney’s fees.

Claimant’s contentions are:

“The claimant contends that on August 6, 2009
he sustained injury to his thorasic and lumbar
spine and his left hip when he fell while
performing employment services for the
Respondent/Employer.  The Claimant contends
that he is entitled to temporary total
disability benefits from September 8, 2010
until a date yet to be determined and
reasonably necessary medical treatment.  The
Claimant contends that his attorney is
entitled to an appropriate attorney’s fee.  In
addition to contending that he sustained a
compensable injury on August 6, 2009 he
contends that a change in his driving schedule
in 2010 aggravated his back condition and
became the major cause for his need for
treatment in August of 2010.”

Respondents’ contentions are:

“The respondents contend that they have
accepted and paid appropriate medical benefits
for the claimant’s compensable left wrist
injury.  The respondents deny the claimant
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sustained a back and shoulder injury arising
out of and in the course of his employment as
defined by the Arkansas Workers’ Compensation
Act.”

The claimant in this matter is a fifty-year-old male who was

employed by the respondent on August 6, 2009, as a truck driver.

The claimant alleges that on August 6, 2009, he suffered

compensable injuries to his back, left hip, and other body parts.

The respondents have admitted that the claimant suffered a

compensable injury to his left wrist on August 6, 2009.

At the hearing, the claimant gave the following testimony

regarding the events surrounding his admitted and alleged

compensable injuries:

“A. Uh, we’s on location and I pulled up to
the location and I’s pulling, uh, I had the
winch truck I’s pulling a flow back tank and,
uh, where it pulled up where they wanted me
set that flow back tank I stopped to get out
of the truck and, uh, dropped off in a big
hole that was growed up with grass and I fell
in the hole and twisted around and bounced
around down there.

Q. How far did you fall?

A. Uh, to me it was quit a ways.  It was a
pretty deep hole.

Q. Well, what does pretty deep mean?

A. Uh, it was about waist high.

Q. How much did you weigh back then?

A. Uh, about 250.

Q. Were you able to grab anything to – to
brace your fall?

A. I had a hold of the grab well on the
truck, I had it with my right hand and the
winch truck sits pretty high and the fuel tank
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was – a step on a fuel tank, so it was pretty
high off the ground.  And, uh,  I got out to
step up I realized there wasn’t nothing there,
so I was just kind of hanging on to the grab
rail and finally had to let go and fall in a
hole.

Q. And how did you land?

A. I don’t really remember how I landed.  

Q. Well, if you were holding on to the grab
rail trying to keep from falling would that
have caused you to twisted when you fell?

A. I twisted – I twisted, yeah, I twisted
around – I twist around in a circle kind in a
circle and I finally let go and then fell in
the hole and I landed, I landed on my left
side and hit my – hit my hand on a big rock.
Well, when I twist around and hit my left hand
on a big rock and then, uh,  kind of dazed me
and startled me for a little while.

Q. So you landed on your left side?

A. Yes.”

The claimant testified that he left the location of his fall

and went to an area where he could get a phone signal and called

Clinton Elzer.  The claimant reported his injury at that time and

was told to return to the “yard” at Hartman, Arkansas.  Upon

returning to the “yard”, the claimant testified that he called the

yard manager, Jeff Selby.  At the hearing, the claimant gave the

following testimony regarding that phone conversation as follows:

“...And I called Jeff and told him I’s going
home and going to a doctor, that I got hurt. 

Q. Now who is Jeff?

A. Jeff Selby.

Q. He’s sitting here in this hearing today,
is that right?
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A. Yes.

Q. Okay, go ahead.

A. And he told me if I went to the doctor
not to put it on Workman’s Comp.  So I went to
– I went home, changed clothes, and my wife
took me to the emergency room, and then we
went to the emergency room.

Q. Well, it looks like on the emergency room
report that you told them it was Workers’
Comp.

A. Well, I filed it on Workman’s Comp.
anyway.

Q. Well, why did you file it if you were
told not to?

A. Well, that’s – because I’s hurt on a job.
Why should I go file it on my insurance and
pay for it out of my pocket if I’s hurt on a
job?”

The respondents called Mr. Jeff Selby, the claimant’s

supervisor, as a witness.  Mr. Selby gave the following testimony

about his conversation with the claimant on August 6, 2009:

“Q. Did Mr. Bowers report an incident to you
on August 6th of 2009?

A. Yes, he did.

Q. Okay, let me back up.  And what did he
tell you – about what time of day did you find
out about this?

A. Midmorning. 

Q. Okay, how did you find out about it?

A. Telephone.

Q. And to the best of your recollection can
you tell me what Mr. Bowers told you?

A. He fell, he was hurt, and I ask if he
needed – if he’s going to be alright and he
said he’d finish the job, but he was hurt.
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Q. Okay, did – was anything said about
medical treatment at this point and time?

A. Yes.

Q. Okay, what was that?

A. I ask him if he needed to go to the
hospital.

Q. What did he say?

A. I don’t know.

Q. Okay, was anything said about filing this
on Workers’ Compensation?

A. I don’t know.

Q. Okay, did you tell him not to file it on
Workers’ Compensation?

A. I don’t know.

Q. Okay, would you have said that?

A. I don’t know.  I don’t make that
decision.

Q. Okay, have you ever talked to any of your
employees about Workers’ Compensation claims
and their affect?

A. Yes.

Q. That’s something you do as a manager?

A. I suppose.

Q. Okay, are you trying to avoid the cost of
Workers’ Compensation or having safe business
practice to avoid the cost of Workers’
Compensation?

A. Yes.

Q. But you don’t make any of those
decisions?

A. No.”
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A medical report from Mercy Hospital Turner Memorial Emergency

Room was introduced by the claimant.  The record is dated August 6,

2009, and part of that report states:

“Pt. reports stepping into a hole while
working this A.M. fell.  C/o feels like L arm
is “jammed.”  Able to move fingers, wrist,
elbow, shoulder and turn head.  C/o pain in L
low back there L hip posterior thigh and leg
to foot.  “Feels like pinching”.”  

Another portion of the medical report from the claimant’s August 6,

2009, ER visit indicates that the claimant was complaining that his

lower back feels like he “twisted it.”

The claimant then testified that he was asked to take a drug

test.  The claimant took and passed the drug test and then went to

Hartman to complete an accident report.  That report is found at

Claimant’s Exhibit No. 1, Page 15, and Respondents’s Exhibit No. 2,

Page 1.  A portion of the report asked the claimant to, “Describe

how the accident occurred.”  The claimant responded as follows,

“Stepping out of truck, step in hole covered with grass fell on

left side.”  Another portion of the report asked, “Identify parts

of body injured.”  The claimant responded, “Part of left hand,

wrist.”

The claimant gave testimony at the hearing regarding the

differences between the body parts he complained of injuring at the

emergency room and the parts he listed in his report of accident

for the respondent.  During that portion of testimony, the claimant

also discussed his time off work after the fall as follows:

“A. My wife drove me back to Hartman to fill
out a accident report.
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Q. Okay, now what part or parts of your body
were hurting you when you went to the
emergency room?

A. Uh my hand, my shoulder, my neck, my hip,
and my legs.

Q. When you filled out or when you signed
the accident report 
it doesn’t have all those things on there.
Why does it not have all those things on
there?

A. Well, at that time the doctor already
gave his diagnosis and said there wasn’t
nothing wrong with my back and all that stuff.
Even though we requested to my back an stuff
x-ray, but he refused to x-ray my back and
stuff and uh.  

Q. What did he x-ray?

A. Only thing he done was my hand and my
wrist.  He told me there wasn’t nothing wrong
with my back and my hips and stuff.  He just
give me some pain pills and that’d take care
of it.

Q. So what did you consider to be your main
problem at that point?

A. Uh my pain problem was my hand.  I
couldn’t use my hand and my back and my legs
cause I’s hurting.

Q. Did you go back to work?

A. No.

Q. How long were you off?

A. Uh, we went back to fill out the accident
report and then we tried to, uh, – well, he
gave me a slip to go back to work for light
duty.  And Jeff told me that they didn’t have
no light duty.  

Q. Okay.

A. So I had to, uh, take some vacation time.
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Q. Okay, my question specifically is, when
did you go back to work or how long were you
off?  Maybe that’s a easier question.

A. I believe I took two days cause that was
the weekend I’s already scheduled to work.  So
I tried to work – I tried to work two days
vacation time so I could work that weekend.
Cause we’re always shorthanded and we run a
skeleton crew on weekends.

Q. So when you went back to work did you
feel like you had completely recovered from
your injuries?

A. No.

Q. Did you do your job?

A. I done my job.”

The claimant continued to work for the respondent as a truck

driver.  It was the claimant’s credible testimony that his work

environment changed which required him to remain in the truck for

longer periods of time.  Medical records indicate that between

August 6, 2009, and until August 10, 2010, the claimant did not

receive any medical treatment for his alleged injuries.  Although,

the claimant did make several trips to the doctor for various

problems.  However, on August 10, 2010, the claimant was seen at

the River Valley Musculoskeletal Center by physician’s assistant

Benton Loggains.  At that visit, the claimant complained of low

back pain as well as thoracic back pain.  Medical records indicate

that the claimant revealed a long standing history of spinal

difficulty relating to an old truck wreck in approximately 1988 or

1989.  The medical record also indicates that the claimant has had

a recent exacerbation of his condition.  At that time, the claimant

was sent to physical therapy and given Skelaxin.
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On September 8, 2010, the claimant was again seen by

physician’s assistant Loggains at the River Valley Musculoskeletal

Center.  At that time, the claimant was seen for continued low back

pain and lumbar radiculopathy left L4-5, 5-S1 nerve root

distribution.  The claimant was taken off work and an MRI was

ordered.

On September 15, 2010, the claimant underwent an MRI of the

lumbar spine.  The impressions given on the report of that MRI are:

1. Small disc protrusion L5-S1
2. Moderate disc bulge minimally eccentric
     to the left at L-5 with a small left 

lateral protrusion.

On September 22, 2010, the claimant was again seen by

physician’s assistant Benton Loggains.  Part of that record states:

“He reports dramatic improvement since being
off work.  He is not stuck in the semi for
long periods of time.  His symptoms are
increasing with sitting on the L4-5 nerve root
distribution on the left greater than the
right.  MRI changes are consistent with his
symptoms.  He has a moderate disc bulge with
slight left protrusion at 4-5.” 

At that time, physician’s assistant Loggains recommended the

claimant undergo epidural injections for his back difficulties and

continued the claimant off work.

On October 26, 2010, the claimant underwent an epidural

injection for his low back complaints which was performed at the

Physician’s Day Surgery Center by Dr. Robert Fisher.  

On November 10, 2010, the claimant was again seen by

physician’s assistant Benton Loggains.  Part of that report states:

“The patient reported approximately 30 percent
improvement in his symptoms for two to three
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weeks.  The symptoms are returning.  The leg
pain is much better but is still having lots
of low back pain.”

The report further states:

“We have not given him any pain pills and we
are going to try that.  He has had tried the
Skelaxin.  We are going to schedule a second
LESI.  He has taken off work temporarily.  If
he does not improve with the second injection,
I am going to send him for a neurosurgical
evaluation.”

There is also a medical document signed by physician’s

assistant Benton Loggains that accompanies the October 10, 2010,

medical record.  That note indicates that the claimant was to be

taken off work for six weeks.

On November 22, 2010, the claimant was again seen by

physician’s assistant Benton Loggains at the River Valley

Musculoskeletal Center.  The following is the body of that medical

report:

“HISTORY OF PRESENT ILLNESS: The patient is
seen for continued evaluation of low back
pain, lumbar radiculopathy.  The patient is
still having lots of problems with his lumbar
spine.  The injection helped, but only
minimally.

PLAN: He wants to go ahead and proceed with a
second injection.  During the initial
consultation there was a misunderstanding
regarding the events that exacerbated the
condition.  He did have a vehicle incident,
however, approximately one year ago he had a
second injury, a twisting mechanism, which
required visitation to the emergency room.  It
was documented that the back has been
problematic since that event and has gradually
increased in its intensity.  For unknown
reasons I failed to understand the
presentation of the exacerbation or it was not
made clear to me, but this is the patient’s
report on the circumstances that have resulted
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in the current level of discomfort he is
having.  We are going to proceed with the
LESI.  I will see him back after the
injection.  Again, the incident of stepping in
a hole was in August of 2009.”

On January 4, 2011, the claimant was seen at the Physician’s

Day Surgery Center by Dr. Robert Fisher.  At that time, the

claimant underwent a second epidural injection.

In order to prove his alleged injuries compensable, the

claimant must first prove the existence of objective medical

findings regarding those particular body parts he alleges to have

injured.  Here, the claimant alleges injuries to his back, left

hip, and other body parts from his August 6, 2009, fall.  In review

of the medical record, I find no objective medical findings

regarding the claimant’s left hip or other body parts; however, the

MRI taken of the claimant’s lumbar spine on September 15, 2010,

does provide objective medical findings regarding the claimant’s

back difficulties.  The claimant must also prove a causal

connection between the objective medical findings regarding his

back and his alleged specific injury which took place on August 6,

2009.

The deposition of physician’s assistant Benton Loggains was

taken and admitted into evidence in this matter.  However, upon

review of his deposition, it seems that Mr. Loggains was often

confused about the questions asked of him and also seems to have

taken different positions on the same general questions throughout

the deposition.  Again, Mr. Loggains is not a physician, he is a
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physician’s assistant and due to the nature of his deposition, I

give its contents very little weight.

In the current matter, I do believe that the claimant can

prove the causal connection between his objective medical findings

of back injury and his fall on August 6, 2009.  While the claimant

did not seek medical treatment for his back for quite a period of

time, the original emergency room records do reflect that the

claimant did complain of low back problems at that time.  The

claimant testified credibly that he had not suffered or been

involved in any new accidents between August 6, 2009, and the time

he saw physician’s assistant Loggains.  The claimant also testified

that the reason he did finally go see physician’s assistant

Loggains was because “my wife told me she was going to divorce me

if I didn’t.”  The MRI reveals that the claimant’s back

difficulties are on the left side which is the same side the

claimant fell on during his August 6, 2009, fall and I believe that

the claimant was credible in his testimony throughout the hearing.

Given this, I do find that the claimant suffered a compensable

injury to his back due to his August 6, 2009, fall.  The claimant

is entitled to reasonable and necessary medical treatment for his

low back difficulties.

The claimant also asked the Commission to consider his

entitlement to temporary total disability benefits from September

8, 2010, to a date to be determined.  I note that the claimant was

taken off work that day per physician’s assistant Benton Loggains’

medical record dated September 8, 2010.  The claimant has not been



14

returned to work.  A record from November 10, 2010, does take the

claimant off work for a period of six weeks; however, I find that

the claimant continued, at the time of the hearing, to be

temporarily and totally disabled due to his compensable low back

injury.  The claimant credibly testified that he was, at the time

of the hearing, still having problems with his lower back and

medical records indicate that the last treatment the claimant

received for his low back difficulties was January 4, 2011.  The

claimant is entitled to temporary total disability benefits from

September 8, 2010, to a date to be determined.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on March 16, 2011, and contained in a

pre-hearing order filed March 17, 2011, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that he suffered a compensable back injury as a result of a

specific incident on August 6, 2009.

3. The claimant failed to prove that he suffered a compensable

injury to his left hip and other body parts on August 6, 2009.
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4. The claimant alternatively asked the Commission to consider

his back injury compensable due to an aggravation of a pre-existing

condition.  That issue is moot as I have found the claimant

suffered a compensable injury as a result of the specific incident

that occurred on August 6, 2009.

5. The claimant has proven by a preponderance of the evidence

that he is entitled to reasonable and necessary medical treatment

regarding his low back injury.

6. The claimant has proven that he is entitled to temporary

total disability benefits from September 8, 2010, to a date to be

determined.

7. The claimant has proven by a preponderance of the evidence

that his attorney is entitled to an attorney’s fee in this matter

commiserate with the benefits awarded herein and the Arkansas

Workers’ Compensation Act.

ORDER

The respondents shall bear the burden of paying for the

reasonable and necessary medical treatment regarding the claimant’s

compensable back injury.

The respondents shall pay the claimant temporary total

disability benefits from September 8, 2010, to a date to be

determined.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said
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attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


