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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION 

CLAIM NO. G001643

CHARLES R. BOULAND, EMPLOYEE  CLAIMANT

ERWIN KEITH, INC., EMPLOYER        RESPONDENT

BRIDGEFIELD CASUALTY INS. CO., CARRIER         RESPONDENT

OPINION FILED JULY 19, 2011

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on April 20, 2011, at
Forrest City, St. Francis County, Arkansas.

Claimant represented his representative, MR. RONNIE R. LONG, JR., of North Little Rock,
Arkansas, pursuant to Ark. Code Ann. §11-9-704(c)(1)(A)(i).

Respondents represented by the HONORABLE MICHAEL E. RYBYRN, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On January 20, 2011, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Charles Bouland - the claimant; Kelly Bouland; Cindy Mitchell; Roy

Smith; Mark McClanahan; and Josh Orman, coupled with medical reports and other documents

comprise the record in this claim.
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DISCUSSION

Charles Rodney Bouland, the claimant, with a date of birth of February 28, 1968,

commenced his employment with respondent-employer on September 1, 2009.  The claimant

maintains that in early November 2009, he suffered an injury to his back within the course and

scope of his employment with same.  

The claimant testified that he preformed granary maintenance in his employment with

respondent, and that he sustained an injury to his back on November 2, 2009.  In explaining the

mechanics of the injury, the testimony of the claimant reflects:

I was lifting a conveyor, and I had a sharp pain to go 
down my back, down my right buttock, and my right leg. (T. 52).

The claimant testified that Donald Walker, a co-worker, was working with him at the time of the

accident.  Claimant maintains that the reason he was injured in the incident was because he was

the only one lifting on the conveyor.  In terms of the weight of the machine, the claimant testified:

The way they described it, it’s a balance machine.  I would
say somewhere around a hundred (100) pounds probably. (T. 53).

The claimant explained that he lifted it about halfway before he dropped it due to the injury.   The 

testimony of the claimant reflects that the machine was in mud.  The testified that the conveyor

got stuck in mud and that the forklifts would not go through the mud.  The testimony of the

claimant reflects that the accident occurred while he and Mr. Walker were moving the conveyor

to the grain bin that was to be emptied.  Claimant denied that they were lacing the belt at the time

he suffered his back injury. (T. 53).  The claimant asserts that the job of emptying the grain bin,

which entailed use of the conveyor, was one of the jobs Roy Smith told them had to be done.

The claimant maintains that the injury occurred on November 2, 2009, and added that the
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November 1, 2009, date listed on physical therapy document was a mistake.  The claimant denied

that the injury occurred on September 23, 2009.  The testimony of the claimant reflects that he

worked for respondent-employer from September 1, 2009, until February 24, 2010.

The claimant testified that he was laid off by respondent-employer in February 2010, and

that he received ten (10) weeks of unemployment benefits.  Claimant testified that he relayed to

personnel at the Department of Work Force Services that he was trying to find a job within the

restrictions from his back injury.  

In explaining his filing to “re-open” his workers’ compensation claim, the claimant testified

that his back was hurting again to the point that he was unable to get up out of bed.  The claimant

testified that he is taking prescription pain medications which is being paid for by respondents. 

The claimant testified that he was also paid $666.00, in indemnity benefits by respondents since he

reopened his claim, however he is no longer receiving any payments.  

The claimant testified that he was seen by the “company doctor” on several occasions in

connection with his back injury of November 2009.   Claimant noted that he has had several

conversations with the company doctor.  Regarding the afore, the testimony of the claimant

reflects:

When I went back than, that was the first time - -
the first time I went when I worked at Erwin Keith’s, they
would not do an MRI on me.  They refused it.  The second 
time when they re-opened it, I went back, and the first thing
he said is, “I want an MRI.”  They done an MRI on me.  When
they schedule the MRI, two (2) or three (3) days they called me
back to the reading of the MRI.  He scheduled me another 
appointment.  I went back to him, and that’s when he called 
Courtney Adams.  He said, “He’s a hundred (100) percent. 
There’s nothing else I can do with him.  I don’t need to see him
no more.” (T. 59).
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The claimant testified that he was sent to Dr. Jacobs by respondent-employer.   

The claimant’s testimony reflects that the took some “papers” he received from Social

Security to Dr. Jacobs to be completed, however he refused to do so.  The claimant has been

approved for Social Security Disability benefits based on his back. 

During cross-examination, the claimant acknowledged that a year prior to his employment

by respondent-employer he was self-employed as a tile man.  Further, the claimant acknowledged

that in 2007, his back started hurting extremely.  The claimant went to the doctor and underwent

low back disc surgery.  The testimony of the claimant reflects that a specific incident or accident

was never identified as the cause of need for the surgery.  The claimant offered:

I mean, I lifted every day, but nothing that I can remember
back in ‘07 that I done just one - - I can’t pinpoint one thing to say
I done to hurt it, no. (T. 63).

The claimant continued, regarding his earlier back surgery:

My back was hurting.  I held it off for six (6) or eight (8) 
months before I had surgery, so I couldn’t tell you.  I don’t 
remember. (T. 63-64).

The testimony of the claimant reflects that following his earlier low back surgery he

continued doing work as a tile and floor man, off and on, until he started working for respondent-

employer.  The claimant’s testimony reflects that when he went to work for respondent-employer,

no one asked and he did not tell anybody that he had a previous back surgery. The claimant

commenced work for respondent-employer as a maintenance man.    

Regarding the various dates of injury contained in the medical and documentary evidence, 

the claimant testified that Mark McClanahan was the individual that came up with the September

23, 2009, date listed on the Form AR-C.  The claimant signed the Form C on July 13, 2010,
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reasoning:

I was hurting. I didn’t care what date they put down.  I 
wanted my back fixed.  I wanted mediation.  I didn’t care what 
date they put down. (T. 65).

The claimant denies that he gave the date of his injury as September 23, 2009, to Mr.

McClanahan:

Mark is the one that come up with that date.  I never come
come up with that date. (T. 65).

The claimant denied that he ever telephoned Mr. McClanahan, explaining:

I talked to Cindy Mitchell, and she contacted Mark, and 
Mark called me at home, and I explained to him what happened.
And he said, “How long ago has it been?”  And I said, “A few 
weeks back.”  And the next thing I know, that was the date that
they had come up with.  Like I said, they could’ve put down - -
- - January.  I wouldn’t have cared.  I just wanted some relief. 
(T. 65-66).

The claimant concedes that during his deposition he relayed that the injury occurred on 

November 1, 2009, adding:

I was just thinking that’s when it was, November the 
1st.

I just remembered that it wasn’t.  It was November the 
2nd. (T. 66).

In identifying the date of injury with specificity, the claimant explained:

Because it was mother’s birthday, and I didn’t get to 
go over there that night and eat supper. (T. 67).

The testimony of the claimant reflects that he “knew immediately that something was

wrong” when injury occurred.  Claimant maintains that he did not continue working after the

incident.  The claimant testified:

I reported it to who they told me was my supervisor, 
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which was Roy Smith, which he was not at the plant at the 
time that it happened.  But about two (2) hours later that evening
I reported it to Roy. (T. 67).

The testimony of the claimant reflects that he worked the day following his injury.  Claimant 

estimated that he worked four (4) or five (5) days before he was off.  Claimant added that he

would go home and lay on the heat and ice to relieve his back pain.  

The claimant acknowledged that he continued to work and did not go to the doctor until

December 2009.  In explaining his reasoning for going to the doctor in December 2009, the

claimant testified:

When I couldn’t roll over in bed or get up or do nothing.
I just got so bad that the heat and ice wasn’t taking the swelling
down, I couldn’t do nothing.  I couldn’t move. (T. 68).

The testimony of the claimant reflects that his initial treatment was had at the emergency room. 

The claimant asserts that he relayed to the emergency room physician, by way of history, that he

lifted something and hurt his back.  The claimant is unable to provide an explanation for the entry

in the emergency room report of, “onset one (1) month ago without injury”.   

The claimant testified that he first went to the doctor on December 14, 2009, however did

not have an MRI until June or July 2010.  The claimant did have a CT scan on December 14,

2009.  The claimant maintains that the reference to previous MRI in the medical record was in

reality a reference to the CT Scan:

The one they’re referring to is the CAT scan that they keep
calling the MRI in December.  It was a CAT scan.  It was not an 
MRI.  When the doctor returned, he come in with a CAT scan, give
me the results, and told me I needed to be in a surgeon’s office 
tomorrow.  That’s whn I left and contacted Cindy Mitchell. (T. 70).

The claimant explained that he did not proceed to a surgeon’s office because he could not afford 
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it.  The claimant added:

I tried - - when I first done it, I thought maybe it was a 
pulled muscle.  Just like Roy said, you know, you lift on stuff
every day.  I took care of it as a pulled muscle, on heat and ice.
When the swelling went down, you know, the pain, it was bearable.
I could do it.  I could handle it.  And that’s what happened, and then
when it got so bad, that it didn’t, I went to the doctor on my own to 
the Jonesboro Emergency Room.  They done a CAT scan, and they 
said, “No, this is why it’s doing what it’s doing.”  They said, “You
need to contact you a surgeon tomorrow.”  And that’s when I went
and talked to Cindy Mitchell.  And she’s the one that told me that I
needed to get a hold of Mark McClanahan, and she would not give
me Mark’s number.  She called Mark, and Mark called me back. 
(T. 70-71).

The testimony of the claimant reflects that he was off work at that point, December 14, 2009. 

The claimant testified that he did not return to work until January 4, 2010.  The claimant

explained regarding his return to full duty work on January 4, 2010:

No, Dr. Jacobs give me a light duty, and I told him, I said,
“There’s no light duty out there.” (T. 71).

As a consequence of the afore, the claimant went back to work at respondent-employer 

performing his regular job.  While the claimant was laid off in February 2010, he testified that he

missed “quite a few days” before the lay-off noting that he would stay home on the heating pad.

(T. 71).

Following his lay-off in February 2010, the claimant received ten (10) to eleven (11)

weeks of unemployment compensation benefits.  The testimony of the claimant reflects that in

June 2010, he experience an exacerbation of his symptoms, prompting him “re-open” his workers’

compensation file at the end of June 2010.  In explaining the concept of re-opening his file, the

claimant testified:

Well, I mean, when they sent me back to work, I assumed
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they closed it, the workman’s comp.  (T. 73).

The claimant offered that while he was not doing fine until sometime in June 2010, his injury was

bearable.  The testimony of the claimant reflects that his wife contacted the insurance company

first over the internet in an effort to “re-open” his file during the end of June 2010.  The claimant

offered that his wife had written confirmation of her efforts to contact the insurance company in

late June 2010, to “re-open” his workers’ compensation claim.  

The claimant denied that he was involved in an altercation on July 10, 2010.  The claimant

acknowledged that he was at a horse show on July 10, 2010.  The claimant denies that he got into

a fight, but rather offered that somebody swung at him.  The testimony of the claimant reflects

regarding the afore:

They swung at me.  I moved out of the way and fell, and
they tried to get on my back, and my wife was standing right behind
them, and she got on them.  And the only thing I ever heard Officer
Orman say was, “Kelly, get off of him.  Kelly, get off of him.” (T. 75).

The claimant denies that anything happened in the above encounter to prompt his July 27, 2010,

visit to the doctor.  The claimant concedes that he went to the ground on his knees in the

encounter.  The claimant estimated that the other individual is “six-one (6'1"), six-two (6'2")”, and

bigger than he is.  The testimony of the claimant reflects that because he was on his hands and

knees on the ground,  the other individual was “straddling” his back, however did not get his back

or ride him to the ground.  The claimant testified that the encounter did not hurt his back any

worse than it already was.  The testimony of the claimant reflects that the July 20, 2010,

telephone call by his with to the insurance company regarding the re-opening of his claim was the

second effort to do so, and not the product of any injury growing out the July 10, 2010,

encounter.
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The claimant returned to the doctor on July 27, 2010.   The testimony of the claimant

reflects that he is uncertain if he relayed the July 10, 2010, encounter to doctor at the time of the

visit.  As to whether anything has happened recently to cause the July 27, 2010, doctor visit, the

claimant offered:

My back, when it swells up and gets on the nerves, I can’t
get out of bed.  I mean, I’ll be down for ten (10) or twelve (12) days.
(T. 77).

While the claimant maintains that he has been provided a rating by the doctor, the testified

that he has never been released.  The claimant offered that he had been provided a rating of 100%

“sometimes toward the end of July, August” 2010.  The claimant has not had any further surgery

on his back in connection with the injury.  The claimant testified that because the doctor will not

see him, he now goes to the emergency room for treatment of his back complaint.  The claimant’s

testimony reflects, regarding the hundred (100) percent rating provided by Dr. James Jacobs:

He told me that me and my wife needed to go home and 
do some soul-searching to decide.  Because he told me to bend 
over, and I told him, I said, “There ain’t no way I can bend over”.
And he done some lift-legs with me, and he said, “Y’all need to 
go home and do some soul-searching and find out what you want
to do.”  He said, “because you’ll never work again.”  He said, 
“You’re a hundred (100) percent.  You’re through,” because I sat
there and argued with him about it for a while.  I said, “No,” and
he told me, “I would not let them cut on my back again.  I wouldn’t
do this, and I wouldn’t do that.”  And I said, “Well, where do I go
from here?”  He said, “You call workmen’s comp back, because
there’s nothing I can do for you.” (T. 78).

The testimony of the claimant reflects that he had already applied for Social Security Disability

benefits before the above discussion with Dr. Jacobs.  In terms of an evaluation by a physician

selected by the Social Security Administration, the claimant’s testimony reflects:

They - - I got a letter for it, and they told me to go to the
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doctor that I had been going to, which was James Jacobs.  And 
then this was two (2) months after all this other had went on.  I 
hadn’t been there in a couple of months, and he refused to do it.

That’s what I was saying a while ago.  He told me he had
been in the business forth (40) or fifty (50) years, however long.
He had never filled one out, that I needed to go see a physical 
therapist to get it filled out. (T. 79).

The claimant acknowledges that his representative, Mr. Long, is not an attorney.  The

claimant has a fee agreement with Mr. Long of possibly twenty-five (25) percent of his indemnity

benefit in the event he prevails.  In terms of Mr. Long’s credentials to represent him in his

workers’ compensation claim, the claimant offered:

I mean, he’s here to stand by me.  And I told him what 
happened, and I chose him, because he looks at it like I do, the 
truth is the truth is the truth. (T. 81).

The claimant testified that his wife recommended Mr. Long to him.  The claimant’s wife is related

to Mr. Long. The testimony of the claimant reflects that he was represented by Mr. Long during

his Social Security Disability proceedings.    

The testimony of the claimant reflects that there was only one incident that he attributed to

his injury and that the same was in November 2009.  Mr. Roy Smith, the claimant’s supervisor,

testified that there were two (2) incidents at work involving he claimant.  The claimant offered

regarding the afore:

I don’t know where he come up this links in the belt.  I 
mean, by the time it got to him, it just got twisted and turned around,
I mean, I have no idea.  I haven’t talked to Mr. Smith since then, so
I’ve talked to none of them.  I have no idea. (T. 89).

The testimony of the claimant reflects regarding the incident and his conversation with co-

workers: 



11

Me and Donald [Walker] - - me and Donald worked 
together mostly every day.  Like I said, Roy was over the 
maintenance.  Whether they give him the written permission or
what, when I was hired on, I was told that’s who would tell me
what to do, that’s who I would go to if I’ve got a problem.  And
that’s what I did from day one.  If that was wrong, it should’ve 
been stopped way before then, but that’s what I was told.  Roy 
would come and tell us what to do - - (T. 89-90).

Kelly Bouland, the claimant’s wife, testified regarding her efforts to contact the insurance

company on behalf of the claimant to “re-open” his workers’ compensation claim.  Mrs.

Bouland’s testimony reflects, regarding her reasoning for the afore:

Because he was in excruciating pain, and I had watched
him lay there, and he could not move.  I couldn’t get him out of
bed.  I was at my witt’s end with the pain, and I couldn’t get him 
any help, so I called the Arkansas Workers’ Comp, and I had it in 
a letterhead, and so I called them.  And I asked them, I said, “What
do I need to do?  He had a workmen’s comp claim, had it opened, 
what do I need to do to re-open it?”  The lady on the phone told me
what I needed to do.  She said, “You can get on the internet.  You 
can print off a Schedule C.  Fill that out and send it back to me, and
we will try to re-open this case for you,” because the case at that 
time had already been opened.  It wasn’t closed. (T. 92).

Mrs. Bouland testified that she followed the direction provided to her by the individual with the

Arkansas Workers’ Compensation Commission.

The testimony of Mrs. Bouland reflects that she had to assist the claimant in getting

dressed shortly after the November 2, 2009, back injury.  Mrs. Bouland’s testimony reflects that

she had to do likewise in June 2010.  Mrs. Bouland added:

This could go on for twelve (12) to fourteen (14) days at a 
time. (T. 93).

Mrs. Bouland also provided testimony regarding the altercation that occurred at the horse 

arena in Wynn, Arkansas.  The testimony of Mrs. Bouland reflects, regarding the afore:
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There was a gentleman there by the name of Mr. Jerry Dan
Mitchell, and he was riding a horse that night.  He is the boyfriend 
of my husband’s ex-wife.  He was intoxicated.  My husband was
leaning up against the fence.  I had actually rode in the horse show
that night, and my step-son had rode.  That’s why we were there.  And
Mr. Mitchell was, like I said, very intoxicated.  He rode through the 
arena.  He seen my husband.  I guess the first time he had seen my 
husband, and we’ve been together over two (2) years.  I guess that was 
the first time he had ever seen my husband in the same place.  This 
was the - - they had only been in the same place at the same time. 
(T. 93-94).

Mrs. Bouland acknowledged that she got in a fight with Mr. Mitchell.  As to any participation by 

the claimant in the fight, Mrs. Bouland testified:

He tried to.  Mr. Mitchell walked towards my husband.  I was
at our vehicle.  My husband was leaned up against the fence of the 
arena.  We were away from each other.  Mr. Jerry Dan Mitchell got 
off of his horse, and I was standing behind Mr. Mitchell.  I had known
Mr. Mitchell for almost thirty (30) years.

Yes, he tried to strike my husband.  He touched my husband 
three (3) times. (T. 94).

Mrs. Bouland’s testimony reflects that the claimant did not strike back, adding that he couldn’t.  

Mrs. Bouland continued, in describing the incident:

He [Mr. Mitchell] grabbed his [claimant’s] pants leg first.  He 
pulled him down, and when he pulled him down, my husband just kind
of braced hisself and did like that on all fours. 

There were several people standing around.  They were right
up underneath the announcer’s booth.  There was these people
kind of going crazy, and everybody was around.  And - - (T. 94-95).

Although she was unable to identify who it was, Mrs. Bouland testified that somebody pulled Mr.

Mitchell off of the claimant.  The testimony of Mrs. Bouland reflects that she was already injured

during this time:

Yes, I had just had rotator cuff surgery too, two weeks 
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prior to that.  I had just had my stitches out the Friday before the
horse show. (T. 95).

During cross-examination, Mrs. Bouland testified that she and the claimant were married

on March 24, 2010.  Mrs. Bouland’s testimony reflects that at the time of the claimant’s

November 2, 2009, injury at respondent-employer she and the claimant were dating and living

together.  As to the claimant’s problems starting again after he was laid off in February 2010,

Mrs. Bouland testified:

It’s not that he started having problems again.  The problems
never stopped.  They just got worse.  (T. 96).

The testimony of Mrs. Bouland is clear in terms of any impact on the claimant’s complaints 

caused by the altercation:

No, it did not.  I had already started - - I had already talked
to workmen’s comp, and actually called - - and had called in the 
end of June, the first of July, somewhere in between there.  I don’t 
know the exact date.  I called Ms. Courtney Adams with Bridgefield 
Insurance Company, and on 7/21.   

Yeah, it is after the altercation.  But I had already, I had 
already talked to workmen’s comp.  And Ms. Courtney Adams from
the Bridgefield Insurance Company told me to get him to the doctor
that day, that everything was pre-authorized, and that’s what I did.
That’s when we went back to Dr. Jacobs. (T. 96-97).

The claimant testified regarding the contents of her July 20, 2010, conversation with Ms.
Courtney Adams, with respondent-carrier:

No.  No .  I called Ms. Courtney Adams, and I asked Ms.
Courtney, I said, “Do you have any idea what is the status of this
claim?”  And at that time, she told me, she said, “Yeah, I’ve got 
it right her on my desk.”  She said, you know, “What do you need,
you know, what do y’all want to do?”  And I said, “I need to get 
him back to the doctor.”  She said, “You think you can get him in
today?”  And I said, “Probably so.  Dr. Jacobs, you don’t really
have to make an appointment.  I’ll call up there and see if I can.”
She said, “If you can get him in to the doctor today, please do so.”
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So I called Dr. Jacobs’ office, talked to the receptionist.  She said,
“Yeah, bring him on in.”  And she said - - Ms. Courtney Adams with 
the Bridgefield Insurance Company said, “If there’s any problem 
whatsoever, make sure you call and let me know.  They can call me
if they need any information.”  From that point on, I never had - -
I mean, everything was taken care of. (T. 98).

Mrs. Bouland concedes that the claimant commenced treatment with Dr. Jacobs after July 10, 

2010.  

The evidence reflects that the Form C that Mrs. Bouland printed from the internet was 

filed  with the Arkansas Workers’ Compensation Commission on July 13, 2010.  Mrs. Bouland

completed the information on the Form C.  In explaining her use of the September 23, 2009, date

as the accident date, Mrs. Bouland testified:

And I asked the lady that, and she told me whatever date
that the Report of Injury had on there, that was the date I had to 
put on there.  And I said, “That’s not the correct date.”  She said, 
“It does not matter.  If that is the date of it on the Report of Injury, 
you have to put that date on there, because that’s what their Report
of Injury date is on there.”  And I said, yes.  He did not get hurt on
the 23rd?” I said, “No, ma’am, he did not.”  Nobody has ever 
mentioned the 23rd.  Where that came from, I have no idea.  

I mean, I was doing what I was told to do.  I mean, if that’s
what - - if I had to write 9/23rd, or whatever I had to do to get my
husband back to the doctor, that’s what I was going to do.  And I 
explained to her why, you know, what I needed to do about that.  But
it wasn’t anything she could take up and correct. (T. 100-101).

The testimony of Mrs. Bouland reflects that while she down loaded the Form AR-C from

the Arkansas Workers’ Compensation Commission website, she mailed the completed document

to the adjuster for respondent-carrier.  Neither the Commission’s file nor the claimant possess a

copy of the Form AR-C, which was dated July 13, 2010.  The testimony of Mrs. Bouland reflects,

regarding the afore:
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No. No. I went through Arkansas Workmen’s Comp 
first.  I called them to see what I needed to do, and that was the 
end of June, around the end of June, and the first of July.  What 
I needed to do, what process I needed to take to re-open or go
back and re-file on a case, however you want to put it.  That’s 
when they told me then, “You’ve got to go and go to our web 
site, and you will have to print off a Schedule C.”

So that’s what I did.  And the date I printed it off was the 
date that I - - I think I actually mailed it.  I don’t know if I faxed
it to her, or mailed it to her, whatever.  And that was the Arkansas
Workmen’s Comp.  I’m sitting in my house watching my husband
in excruciating pain, and on 7/21, I called Ms. Courtney Adams at
Bridgefield Casualty and asked her, “Where are we at on this, 
because I have got ot get him to the hospital?”  We’re talking about
two (2) different places.  We’re talking about Arkansas Workmen’s
Comp.  We’re talking about Bridgefield Insurance Company.  So I
couldn’t do anything with the insurance company until I had filed 
the Schedule C with the Arkansas Workmen’s Comp.

I didn’t call Courtney Adams till the 21st day of July. 
(T. 101-102).

The claimant is uncertain if she spoke with a legal adviser of the Arkansas Workers’ 

Compensation Commission:

No, I just went and spoke to someone that answered the
phone at Arkansas Workmen’s Comp.  I explained to them.  I 
had a case number there, gave them the case number, and they 
pulled it all up.  And I told them who I was and what was going
on.  And she said, “What you will need to do is you will need to 
- - do you have a personal computer?”  And I said, “Yes, ma’am,
I do.”  She said, “You can actually go on to our web site,” she 
said, “because we don’t have to re-open the claim.” (T. 102-103).

Josh Orman a deputy sheriff with the Cross County Sheriff’s Office testified that he has

been in law enforcement for about ten (10) years.  Deputy Orman’s testimony reflects that he was

present at a horse show on July 10, 2010, and witnessed an altercation involving the claimant and

another individual.  In describing the altercation, Deputy Orman corroborated the testimony of
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Mrs. Bouland:

Rod was standing upon a fence watching the horse
show.  I was standing upon the fence watching the horse shoe.
Jerry Dan Mitchell was intoxicated.  Now, he’s ridding his
horse out there.  I don’t know what sparked it.  Jerry Dan 
got off his horse, walked up to Rod, tapped him on the shoulder,
swung at him.  Rod ducked.  Jerry Dan fell down to the ground
on his knees.  Rod tried to get away from him.  When he did, 
Jerry Dan reached up there and grabbed a hold of him sucked 
him back down up underneath him.  Jerry Dan is a big man.
He’s probably six-one (6'1"), six-two (6'2"), 300 pounds.  He’s
got a reputation for fighting.  He’s got a lot of experience at it.
Rod was - - he was trying to get away from him.  Jerry Dan’s 
brother and me got on Jerry Dan and tried to get him off of Rod.
He wouldn’t let Rod go.  I think he had him by the neck.  I 
couldn’t swear to it.  Kelly came over from the parking lot.
She was screaming.  She was, you know, she was irate.  Greg
was about as big as Jerry Dan.  And I got Kelly away from them,
and Greg wound up getting Jerry Dan away from Rod, and Rod
went his way, and Jerry Dan went his way. (T. 108-109).

Deputy Orman testified that Mr. Mitchell, the larger man, was on the ground and bought the

claimant down with him.  The testimony of Deputy Orman also reflects that Mr. Mitchell was on

top of the claimant.  As to whether the two (2) individuals were struggling, Deputy Orman

testified:

No, they weren’t really passing blows.  I mean, it was 
more of just a - - Jerry Dan was trying to choke him out is what
I think he was trying to do.  I think he was trying to make him 
pass out. (T. 110).

Deputy Orman testified that Mr. Mitchell had the claimant around the throat.  The testimony of 

Deputy Orman reflects, regarding the circumstances resulting in the claimant being on the 

ground during the altercation:

Jerry Dan swung and missed, and he was so drunk, he 
couldn’t stay on his feet, and he fell down on the ground.  And 
while Rod was just trying to get away from him to avoid the 
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whole deal, I’m just assuming, Jerry Dan got enough about himself
there, and he just reached up there and grabbed him and sucked 
him down to the ground with him. (T. 110).

Deputy Orman escorted Mrs. Bouland away from the altercation.  There were no arrests made as 

a result of the altercation.  Deputy Orman testified that there was no wrestling observed in the

altercation.  The testimony of Deputy Orman reflects that he had observed the claimant watching

his son ride a horse.  Further, the testimony of Deputy Orman reflects that  prior to the altercation

he had talked with the claimant several times that night.  Deputy Orman’s testimony reflects:

No, he was standing like if the fence was here, he was
propped up on the fence like this (indicating).

Just watching what was going on inside the arena. (T. 111).

During cross examination, Deputy Orman was asked if the claimant relayed that he was 

having back trouble before the altercation:  

Well, I’ve known Rod for years.  I mean, I knew that he 
had had trouble with his back. (T. 112).

As to whether the claimant was moving as though he was already injured on July 10, 2010, 

Deputy Orman testified:

Oh, I couldn’t tell he was already injured.  I just, from
knowing Rod, seeing him in and out of hardware stores and 
stuff there in town, I’ve heard him make mention in the previous
years of his back being injured. (T. 112).

Deputy Orman acknowledged that there were no emergency personnel called as a result of the 

altercation.  The testimony of Deputy Orman reflects, regarding his communication with the 

claimant following the altercation:

I don’t think I talked to him after.  Well, I did, too.  The 
city police come out there, and I told them that I had taken care
of it.  We didn’t want a big scene out there with all the kids.  We
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didn’t want to see anybody go to jail, so just let it be.  Everybody
was going their separate ways. (T. 113). 

Roy Smith, an employee of respondent-employer, testified that he now holds the position

of supervisor. Mr. Smith testified that previously he was maintenance electrician, however denies

that he was a supervisor at the time.  Mr. Smith offered that towards the end of 2009 he was a

supervisor.  Mr. Smith acknowledged that he was the supervisor of the claimant towards the end

of the claimant’s employment with respondent-employer, but not at the beginning.  The testimony

of Mr. Smith reflects, regarding the afore:

I think I made supervisor sometime maybe in November or
December, something like that.

When he came to work here, I remember - - ho, the accident.
Him and another man was out there, I think, Donald Walker, was 
maybe lacing a belt, or whatever.  He said they picked it up to move
it, and he felt a pain, or got a catch in his leg, or something went 
down his leg, or something.  And, you know, nothing else was said
about it then I know of as far as that.  And I think in November, or 
sometime, him and Donald Walker was putting a flopper valve, trying
to put a flopper valve up on top of a bin, and they couldn’t get it.  And
I went up there, got up there for them, and then he said, talking about, 
but as far as, you know, I mean, anybody that does a lot of physical 
labor pulls their back.  I mean, I’ve pulled mine on a regular basis. 
(T. 10-11).

In describing the item being lifted by the claimant and Donald Walker, Mr. Smith testified:

It was a little conveyor belt.  It was just - - it wasn’t real
heavy.  They wasn’t picking it up.  It’s on wheels, attempting to 
balance it, you know, move it around a little bit. (T. 11).

Mr. Smith offered that the conveyor belt “could probably figure up to seventy-five (75) pounds”.  

The testimony of Mr. Smith reflects, regarding the task of moving the conveyor:

No.  It was a belt, and they were moving it, and they was
moving it - - to get - - I believe they was moving it to get in on 
concrete, I believe. 
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A lot of times we move it by hand if we ain’t got to move 
it very far. 

We’ve got forklifts out there.  We don’t have something 
specific for that.  If we’ve got to move it hundred and fifty (150)
feet, we get a forklift. (T. 12).

As to why the forklift was not used at the time the claimant reported hurting himself moving the 

conveyor belt, Mr. Smith’s testimony reflects:

I don’t know that they couldn’t use a forklift. I wasn’t out
there when they was doing it.  It was dry, and I don’t know if they
were going to - - I think they had to pick up and put it on a bucket 
or something so they could get the belt. I’m not for sure. (T. 12).

Mr. Smith concedes that the claimant reported the accident to him after it happened:

He told me that he got a catch in his back or down his leg,
or pain.  I mean, then I was just a maintenance man.  I was no 
supervisor or nothing.  And I thought I told him that if it kept on,
he needed to tell somebody or report it to somebody else like David
[McClanahan] or somebody. (T. 12-13).

Mr. Smith acknowledged that he was aware that the claimant relayed that he had a catch in his 

back, adding:
Whether it was caused from picking this belt up or 

anything. (T. 13).

Regarding the claimant seeking medical treatment for the back complaint, Mr. Smith testified:

Well, I found out later that he went in December, and this 
was back in September.  So it’s like, what, two (2) or three months
later? (T. 13).

Mr. Smith testified that the claimant worked after the accident, and did not miss work until 

December 2009.  Mr. Smith acknowledged working along side the claimant prior to the accident, 

however added:

I didn’t work with him long before this accident happened.
I’ll say he worked about like everybody else did. (T. 14).  
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Mr. Smith added regarding his knowledge of the claimant’s back problem:

I didn’t know he had any back problems till after, and he
told me he had back surgery. (T. 14).

Mr. Smith testified that he did not speak to anybody else about the claimant’s accident after it 

occurred.  

During cross examination, Mr. Smith testified that he was not aware of the

claimant’s prior back surgery at the time the claimant commenced his employment with

respondent-employer.  Mr. Smith confirmed that the claimant begin working for respondent-

employer in early September 2009.  As to the date of the claimant’s injury, Mr. Smith testified:

I don’t know the exact date.  I’m saying it’s probably the
first two (2) or three (3) weeks of his employment. (T. 15).

As to any subsequent conversations of the claimant following his initial reporting, Mr. Smith’s 

testimony reflects:

I didn’t hear nothing else.  Just, “My back bothering me,”
or, you know, back hurting.  Because, like I said, I’m used to hearing
that.  We do physical work. (T. 16).

Mr. Smith maintains that the claimant continued performing his regular job duties of climbing
ladders

or whatever he had to do, without restrictions.  Mr. Smith concedes that the claimant was laid off. 

As far as the claimant missing work from the time of the incident until he was laid off, Mr. Smith

offered:

Just the only time he missed was in December when he 
was off a week or two (2) after he went to - - I think got an MRI
done, or something like that.  He went to Dr. Jacobs, I think and
had some tests done.  He was off a week or two (2) then.  That’s 
the only time I know of. (T. 16-17).

Cindy Mitchell, manger of finance and accounting for respondent-employer, testified that
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she is also human resources for respondent-employer.  Ms. Mitchell added that she handles

insurance in her employment with respondent-employer - - anything to do with payroll. 

Regarding her contact with workers’ compensation matters, Ms Mitchell testified:

No, sir, I do not.  I handle a portion of it, but I do not handle
any injury reporting. 

I pay workmen’s comp bills, and I keep up with the employee
files. (T. 20).

Ms. Mitchell’s testimony reflects that the safety manager fills the paperwork out in connection

with a reported work-related injury and forwards it directly to the insurance company.  Ms.

Mitchell identified the safety manager/coordinator of respondent-employer as Mark McClanahan. 

Ms. Mitchell testified that she was not aware of the claimant’s 2009 work-related injury until she

received a bill.  Ms. Mitchell denies making telephone calls to anybody about the claimant’s

accident.  Regarding her knowledge of an accident involving the claimant, Ms. Mitchell testified:

No, sir, I was not, not until I actually received - - not until
I actually received a bill.  And then I questioned our safety manager,
asked him what the bill was for. (T. 23).

Ms. Mitchell testified that she does not know what the claimant’s last day of work was, in 

terms of when he left the payroll of same, however she is aware that he was laid off.  Ms. Mitchell

testified that she is not aware of the claimant requiring special accommodations growing out of a

work-related injury:

Normally the employee would come to me and turn in any
information that his doctor had given to him for any special 
requirement. (T. 24).

Ms. Mitchell testified that it is her understanding that the claimant went to the doctor without 

notifying respondents:

We have a company doctor, and he did not go to our
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company doctor [Dr. Jacobs].  (T. 24).

Ms. Mitchell’s testimony reflects that she became aware that the claimant later went to the 

company doctor after receiving the bill.  

During cross examination, Ms. Mitchell testified that the claimant did come to her and ask
about 

group insurance.  The testimony of Ms. Mitchell reflects that at the time of the afore, the 

claimant had not already been seen by a doctor:

No, sir.  My understanding was, was when he came 
to me, he wanted to know when his insurance was going to be in 
effect, because he needed to go to the doctor.

It was in December, because his insurance wouldn’t be 
in effect until January [2010]. (T. 25).

Ms. Mitchell denied that the claimant ever told her that he got hurt on the job and wanted to file it

on some insurance or on workers’ compensation insurance.  Ms. Mitchell maintains that had the

claimant told her at the time he was inquiring about insurance that he had been injured on the job

she would have sent him to Mr Mark McClanahan, the safety coordinator.  

Mark McClanahan, head of shipping and receiving and safety coordinator for respondent-

employer, testified that he is not in charge of hiring:

Well, it depends on what department they’re being hired
in.  I mean, as Cindy Mitchell stated, if they’re coming into 
accounting or finance department, and she’s a head of it, if they’re 
outside, it would probably be Mr. Robinson. (T. 30).

Mr. McClanahan offered that it was his belief that Mr. Robinson hired the claimant in his 

employment with respondent-employer.  

Mr. McClanahan testified that he is aware of “an alleged accident” involving the claimant

as a employee of respondent-employer in 2009.  Mr. McClanahan offered by way of explanation
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of his use of the word “alleged”:

Well, I mean, I wasn’t there, so I mean, I’m just basing
it on what was told to me. (T. 31).

Mr. McClanahan testified that he was informed of the claimant’s accident by Donald Walker.  Mr.

McClanahan’s testimony reflects that it was not until he started investigating the accident that

someone told him about it.  Later, Mr. McClanahan testified, when asked to identify others

reporting the accident:

Well, nobody really.  Donald Walker said something that
Rod mentioned that a pain shot down his leg, and that’s basically
it, besides Roy Smith and what basically you heard him say. (T. 31).

Mr. McClanahan testified that Donald Walker is another maintenance man who is employed by

respondent-employer.  In terms of his conversation with Mr. Walker, Mr. McClanahan testified:

After Rod reported to me he was hurt, as part of my job, 
I do an injury investigation.  And so I got a statement from him, 
and that was it. (T. 31).

Mr. McClanahan testified regarding the statement provided to him by Mr. Walker as a part of his 

investigation of the claimant’s injury:

He was stating that they was working on a belt outside, 
the back side of the warehouse, and they wen to lift the belt, I 
guess, to - - I don’t know what they were doing, to be honest with
you.  And after they had moved that stuff and was they were still
working on the belt, then Rod stated that when he was lifting the 
belt that he had a pain shoot down his leg. (T. 33).

Mr. McClanahan testified that it was his understanding that at the claimant reported injuring 

himself they were repairing the conveyor belt. (T. 36).  Mr. McClanahan testified that in the 

course of investing the claimant’s claim he did not inquire if the claimant was able to perform his 

assigned job duties/tasks prior the reported injury. 
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Mr. McClanahan testified that he was aware that the claimant re-opened his claim, when 

he received a bill from Dr. Jacobs.   Upon receipt of the bill from Dr. Jacobs, Mr. McClanahan 

testified the contacted respondent-carrier:

They said that - - I asked them why they would open this 
case when he was terminated in February, I think, and no longer
employed with us.  And they said that he had contacted them directly,
which was a whole - - I guess I can say this - - which is what he done
every time.  He never came to me.  He always went around me.  But
he - - so they told him to go to Dr. Jacobs, and then if he wasn’t 
satisfied, I guess, with Dr. Jacobs’ answer, then he could go to their 
workmen’ comp doctor in Jonesboro.  And then my understanding is,
he went to their workmen’s comp in Jonesboro.  Both doctors stated
there’s nothing wrong with him.  And so I guess he wasn’t satisfied 
with that answer, so then I guess that’s why we’re here today. (T. 39).

Mr. McClanahan testified that when the claimant returned to work it was without 

restrictions.

During cross examination Mr. McClanahan testified regarding the procedure new 

employees of respondent-employer undergo regarding the reporting of a work-related injury:

Yes, sir.  Whenever a new employee is hired, before they
go out into the workplace they bring a piece of paper in to me.  
And in that process, I mean, they’re explained our, you know, one 
(1), that safety glasses are required.  We have certain areas that 
hearing protection is required, you know, things like that.  And one
of the things we do is, which I got a copy of the letter, is we have a 
printout that says, “Injury Reporting Process.”  And each employee, 
I’ll make a copy of that, and I give that employee a copy.  And each
one has - - and on there it very clearly states that if there’s ever an 
injury, it is to be reported to the safety coordinator, which, in parenthesis,
(Mark McClanahan), past that out, and Bryan Murry, whose office is
right next to mine.  And then it’s also stated in there that no employee
is to go to the doctor without supervision going with them.  But 
every time during this process, I never not one time was notified or 
anything, or went to the doctor with Rod Bouland, because I was never
notified. (T. 42-43).

Mr. McClanahan testified that he was not visited by the claimant on September 23, 2009, or
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November 1, 2009, reporting a work-related injury.  Mr. McClanahan testified that it was not

until December 17, 2009, that he was notified of an incident involving the claimant:

Yes, sir, that’s the first I’ve heard there was an accident. (T. 43).

At the time of the December 17, 2009, date, the claimant had already been to the doctor on his

own.  Mr. McClanahan’s testimony reflects that the claimant’s visit to Dr. Jacobs was arranged by

respondent-carrier:

That was the insurance company.  I mean, when I was first
notified that he stated that he had already had an MRI, and that he 
had a ruptured disc and all this. (T. 44).  

The testimony of Mr. McClanahan reflects:

No, sir.  December 17th, I mean, I can tell you exactly where 
I was at and who I was with when I got the call.  (T. 44).

Regarding the afore, Mr. McClanahan testified that he was standing on the bank of the river 

duck-hunting when he received notice:

I got a message to call, or actually I got a message to 
call Rod Bouland, and then I called him back and - - 

I think he texted me and with the number. (T. 46).

Mr. McClanahan concedes that Ms. Mitchell may have called him as well:

It’s possible she called me, yeah, but December 17th is the 
first I heard of it, yes, sir. (T. 46). 

Mr. McClanahan asserts that the December 17, 2009, date was his first notice of the claimant’s 

reported injury.  Mr. McClanahan maintains that the claimant told him that the accident occurred

on September 23, 2009. (T. 47).  

Mr. McClanahan testified that the claimant continued to work for respondent-employer

until he was laid off in February 2010.  Mr McClanahan denied that the claimant ever relayed to
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him after December 17, 2009, and relay that he could not do his job.   Mr. McClanahan testified

that the claimant did not act like he was injured after December 17, 2009.

The medical in the record reflects that the claimant was seen at the emergency room of St.

Bernards Medical Center in Jonesboro on December 14, 2009, with a complaint of back pain. 

The emergency medical records reflects, in pertinent part:

HPI:
Back pain - Onset 1 mo ago without injury.  Symptoms began
while working.  Pain described as sharp and radiating to the back
of right leg. (CX #1, E-5).

The claimant underwent a CT scan of the lumbar spine during the December 14, 2009, 

emergency room visit.  The radiologist report regarding the afore reflects, in pertinent part:

CONCLUSION:
1. Small HNP on the right at L5-S1 with some posterior 

displacement of the right S1 nerve root possible.  This
could all represent epidural fibrosis, however

2. Broad-based disc protrusion at L4-5 consistent with a 
broad-base bulge.  Ligamentous thickening.  This is 
producing some mild narrowing of the canal and lateral
recesses.

3. Similar findings seen on the previous MRI from 10/16/2007
at L4-5 level.  On previous study of 2007, the patient had an
acute soft disc herniation on the right side at L5-S1. (CX #1, E7-8).

At the time of his discharge from St. Bernards Medical Center on December 14, 2009, the 

claimant was prescribed Ultram (Tramadol) 1 tablet by mouth every 4 to 6 hours as needed for

pain; Flexeril (Cyclobenzaprine) 1 tablet by mouth three times a day as needed; and Medrol .  The

discharge instruction also directed the claimant to follow-up with Dr. John Campbell, a Jonesboro

neurosurgeon.  The medical record relative to the claimant’s December 14, 2009, emergency

room visit reflects the presence of a small disc at L5-S1 per radiologist. (CX #1, p. E1-10).
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On December 17, 2009, the claimant was seen by Dr. James Jacobs, respondents’

designated medical provider.  The medical records relative to the afore visit reflects that a drug

screen was obtained.  Further, the records recites a history of the injury occurring six (6) weeks

earlier while lifting and pain since.  The medical record also reflects that the claimant was sore for

2-3 days following the lifting incident at work.  The medical record relative to the claimant’s

December 17, 2009, visit to Dr. Jacobs reflect:

Broad based HNP L4-L5 ___ ,  
lumbar pain < rt leg radiation 

Disc Neuro Surgery consult   (CX #1, C1-2).

The December 17, 2009, report relative to the claimant’s visit to Dr. Jacobs reflects that in 

addition to the medicine, physical therapy would be tried.  The medical records reflect that the

claimant was seen on December 21, 2009; December 28, 2009; and December 31, 2009.  The

December 31, 2009, entry reflects that the claimant “still has knots in back”, better range of

motion, and concludes with an entry “ return to work 1/4/2010 continue exercises”. (CX #1, C3).

The record further reflects the presence of the physical therapy reports relative to the

claimant which was prescribed by Dr. Jacobs at the time of the initial December 17, 2009, visit. 

The December 17, 2009, Physical Therapy Evaluation by Will Huffman, P.T., reflects, in pertinent

part:

SUBJECTIVE: This is a 41 -year-old white male who injured
his low back approximately six weeks ago in a lifting type injury.
He has progressively worsened.  He underwent a CT scan which
showed an HNP lumbar spine.  His past surgical history includes 
back surgery November of 2007.  He was doing fine with no back
problems until his recent injury approximately six weeks ago.

OBJECTIVE: Patient complains of low back pain with radicular
pain in the right posterior hip area.  He rates it 4 to 5/10 at rest and
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9/10 with movement.  He complains of pain in the low back with
straight leg raising of 60 degrees on the right, negative on the left.
He has marked limitation in trunk range of motion with very limited
flexion, extension and rotation without severe increase in pain.  He 
was tender to palpation over the right lumbosacral paraspinals and 
right posterior suprailiac spine with increased muscle tightness. . .
(CX #1, p. D4).

The December 31, 2009, final physical therapy report regarding the claimant reflects, in pertinent 

part: 

Pt. with a pain rating of 0/10 on arrival to therapy.  Pt received 
new orders to continue physical therapy 3x/wk for 1 week.  Treated
with heat/interferential current times 20 minutes.  Pt. then received
ultrasound/ems x 10 minutes and massage x 10 minutes to low back
Pt. rated pain 0/10 post therapy session.  Trunk ROM is within 
normal limits.  There is no palpable muscle spasm.  Pt. has completed
prescribed treatment plan.  Advised to continue with daily home 
exercise program.  Discharged. (CX #1, D10).

The evidence discloses that the claimant underwent an MRI of the lumbar spine on July

26, 2010, at CrossRidge Community Hospital pursuant to the directions of Dr. Jacobs.  The

radiology report of the afore study reflects a history of low back pain with right leg radiation. 

The report further reflects:

IMPRESSION:
1. Prior right-sided hemilaminectomy at L5-S1.  There is a 

small posterior/right paracentral disc protrusion which may
contact the right S1 nerve root within the lateral recess.

2. Mild loss of disc height at L3-L4 and L4-L5.  (CX #1, B3).

Finally, the record reflects a July 27, 2010, report from Dr. Jacobs to respondent-carrier regarding

the claimant.  The report reflects that the claimant is “unable to return to work until he is released

by his workers compensation carrier”. (CX #1, A1).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,
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application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. At all times pertinent, the employment relationship existed during which the 

claimant earned wages sufficient to entitle him weekly compensation benefits of $334.00/$250.00,

for temporary total/permanent partial disability based on an average weekly wage of $500.00.

3. On November 2, 2009, the claimant sustained an injury to his low back arising out

of and in the course of his employment, which rendered him temporarily totally disabled for the

periods December 14, 2009, continuing through January 4, 2010, and July 26, 2010, and

continuing through the end of his healing period, a date to be determined.

4. The respondents shall pay all reasonable hospital and medical expenses arising out

of the injury of November 2, 2009.       

5. The respondents have now controverted this claim in its entirety.

CONCLUSIONS

The claimant contends that while within the course and scope of his employment with

respondent-employer he suffered an injury to his low back which required medical treatment and

rendered him temporarily totally disabled.  Claimant seeks the afore workers compensation

benefits as well as controverted attorney fees.  Respondents deny that the claimant sustained a

compensable injury while within the employment so same.  Further, respondents dispute any

award of attorney fees since the claimant is not represented by an attorney.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been
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sustained subsequent to the effective date of the afore provisions.

Compensability

There is not a dispute regarding the existence of the employment relationship between the

claimant and respondent-employer.  The claimant commenced his employment with respondent-

employer on September 1, 2009.  The claimant last discharged employment duties for respondent

in February 2010, when he was laid off.  There is no evidence in the record to reflect that the

claimant was unable to discharge his assigned job duties in his employment with respondent-

employer prior to December 14, 2009, the date he first sought medical treatment in connection

with the injury which serves as the basis for the present claim.  

It is undisputed that the claimant had previously undergone surgery for an herniated

lumbar disc in 2007.  In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are compensable. 

Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  The claimant

denies that his present complaint is a recurrence of his previous injury, but rather the product of a

specific incident at work.

Ark. Code Ann. §11-9-102 (4)(A)(Repl. 2002) defines “compensable injury”:

(i) An accidental injury causing internal or external physical 
harm to the body . . .arising out of and in the course of employment
and which requires medical services or results in disability or death.
An injury is “accidental” only if it is caused by a specific incident
and is identifiable by time and place of occurrence [.]

A compensable injury must be established by medical evidence supported by objective findings. 

Ark. Code Ann. §11-9-102 (4)(D).  Objective findings are those finding which cannot come under

the voluntary control of the patient. Ark. Code Ann. §11-9-102 (16) (a)(i).  In the instant claim,
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the evidence disclosed that when seen at the emergency room of St. Bernards Medical Center on

December 14, 2009, a diagnostic study, in the form of a lumbar CT scan, disclosed the presence

of a small HNP on the right at L5-S1 with some posterior displacement of the right S1 nerve root. 

The claimant was prescribed Flexeril and Ultram in the treatment of his injury.

The evidence in the record reflects the presence of testimony corroborating the occurrence

of a lifting incident by the claimant while discharging his employment duties and corresponding

complaints of lumbar and right leg pain following the occurrence.  The claimant reported the

occurrence Roy Smith and Donald Walker, who was working with the claimant at the time of the

incident.   Further, the credible evidence in the record reflects the date or time of the claimant’s

accident was on or about November 2, 2009.  The claimant sought and obtained medical

treatment at the emergency room of St. Bernards Medical Center on December 14, 2009.  The

history reflected in the afore emergency room records recite the onset of pain as 1 month.  At the

time the claimant was seen by respondents’ designated medical provider on December 17, 2009,

the history reflects the occurrence of a lifting incident at work “6 weeks” earlier, with continuing

symptoms thereafter.  

The assertion of the safety manager, Mark McClanahan, that the claimant reported to him

that he sustained his injury on September 23, 2009, simply is not credible.  On the one hand Mr.

McClanahan testified that he first learned of the claimed injury after receipt of the medical bill in

connection with the claimant’s treatment under the care of Dr. James Jacobs on December 17,

2009.  Ms. Cindy Mitchell, the manager of finance and accounting, for respondent-employer did

not become aware of the claimant’s injury until receipt of the medical bill in connection with the

December 17, 2009, treatment of the claimant by Dr. Jacobs.  It was Ms. Mitchell who informed
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Mr. McClanahan of the December 17, 2009, medical bill.  Whether the bill of Dr. Jacobs was

received by respondent-employer on December 17, 2009, or later, the claimant has already

provided a history of his injury to two (2) separate medical providers, St. Bernards Medical

Center and Dr. Jacobs, of his injury occurring one month to six (6) weeks earlier.  It would have

been illogical and nonsensical for him to inform Mr. McClanahan that he was injured on

September 23, 2009, when discussing it with him on or after December 17, 2009. 

It is not a prerequisite to compensability that the claimant identify the precise date upon

which an accidental injury occurred. Edens v. Superior Marble & Glass, 346 Ark. 487, 58

S.W.3d 369 (2001).  The claimant must only prove that the occurrence of the injury is capable of

being identified.  In the instant claim, the occurrence of the lifting incident is corroborated by the

testimony of Roy Smith and Donald Walker, as well as the claimant.  The claimant was able to

identify the date of the occurrence by noting its relationship to his mother’s birthday, which is

November 2.  The claimant has sustained his burden of proof by a preponderance of the credible

evidence that he sustained an injury to his low back arising out of and in the course of his

employment on November 2, 2009.  Respondents have controverted the compensability of this

claim in its entirety.

Medical Treatment

Ark Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly provide

for an injured employee such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. Dalton v. Allen Engineering Company,66

Ark. App. 201, 989 S.W.2d 543 (1999).  
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The injured employee must prove that medical services are reasonably necessary by a

preponderance of the evidence.  The afore medical services may include that necessary to

accurately diagnose the nature and extent of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by the compensable injury.  Ark. Code Ann.

§11-9-705 (a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593

(1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In the instant claim, the claimant received treatment for his compensable injury under the

care of respondents’ designated medical provider, Dr. James Jacobs, commencing December 17,

2009, after having received initial medical treatment at St. Bernards Medical Center emergency

room on December 14, 2007.  After physical therapy and medications, the claimant was released

to return to work on January 4, 2010.  The claimant returned to the employment of respondent-

employer in accordance with January 4, 2010, release and continued discharging employment

duties until his February 2010, lay off.

The credible evidence in the record reflects that the claimant continued to experience

symptoms attributable to the November 2, 2009, compensable injury.  Following his February

2010, lay off, the claimant filed for and received unemployment compensation benefits.  The

claimant sought employment during the afore period.  The claimant’s symptoms progressively

worsen to the point that through his wife, contact was had with the Arkansas Workers’

Compensation Commission in an effort to re-open his claim to obtain medical treatment.

The evidence discloses that in following the instruction received, the claimant’s wife down

loaded the Form AR-C from the web site of the Commission, completed the document, and
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mailed it to respondent-carrier.  The credible evidence reflects that claimant’s wife commenced

the process of “re-opening” the claim in late June 2010 or early July 2010.  On July 26, 2010, the

claimant return to Dr. Jacobs for further treatment pursuant to the directions of respondent-

carrier.

The record clearly reflects the occurrence of an incident in Wynne, Arkansas on July 10,

2010, in which the claimant was involved in an unprovoked attacked by an intoxicated individual. 

While there is evidence in the record that the larger individual who attacked the claimant

attempted to choak the claimant while the claimant was on the ground on his hands and knees,

there is no showing that he struck by the individual or that he suffered further injury to his low

back.  The determination of the existence of an independent intervening cause is also a question of

fact for the Commission. Oak Grove Lumber Co. v. Highfill, 62 Ark. App. 42, 45, 968 S.W.2d

637 (1998); Broadway v. B.A.S.S., 41 Ark. App. 111, 848 S.W.2d 445 (1993); Lunsford v. Rich

Mountain Elec. Coop., 38 Ark. App. 188, 832 S.W.2d 291 (1992).   The evidence discloses that

following the July 10, 2010, encounter, emergency medical services were not summoned.  There

is no evidence in the record to reflect that the claimant’s physical complaints or difficulties were

any greater than before the encounter.  Further, subsequent to the encounter, the claimant

returned to Dr. Jacobs and underwent an MRI of the lumbar spine with did not demonstrate the

present of findings different from those on the December 14, 2009, CT lumbar scan.  The

evidence fails to disclose the occurrence of an independent intervening event of July 10, 2010,

which severed the liability of the respondents to provide reasonably necessary medical treatment

in connection with the claimant’s compensable injury of November 2, 2009.  Medical treatment

rendered to the claimant subsequent to July 26, 2010, is reasonably necessary in connection with
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the claimant’s compensable injury of November 2, 2009.  Respondents have controverted the

compensability of this claim in its entirety. 

Temporary Total Disability Benefits

Temporary Total disability for an unscheduled injury is that period within the healing

period in which the claimant suffers a total incapacity to earn wages.  Ark. State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  A claimant’s healing

period has not ended when treatment is being administered for the healing and alleviation of the

condition. J.R. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  In the

present claim, the claimant was initially released to return to work on January 4, 2010, as a result

of the November 2, 2009, compensable injury.  

The claimant returned to the employment of respondent-employer in accordance with the

January 4, 2010, release, and continued working until his February 2010, layoff.  The claimant

received ten (10) weeks of unemployment compensation benefits while looking for jobs that he

felt he could perform.  The claimant sought and obtained further sanctioned medical treatment on

July 26, 2010, under the care of Dr. Jacobs.  The claimant underwent further diagnostic studies in

connection with the July 26, 2010, return to the care of Dr. Jacobs.  The record reflects the

presence of a July 27, 2010, report of Dr. Jacobs reflecting that the claimant is unable to return to

work.  There is evidence in the record to reflect that the claimant has sought and obtained medical

treatment at the emergency room of St. Bernards Medical Center as recently as December 2,

2010.  The claimant has sustained his burden of proof by a preponderance of the evidence that he

has remained within his healing period and totally incapacitated from engaging in gainful

employment as a result of the November 2, 2009, compensable injury since July 26, 2010. 
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Respondents have controverted this claim in its entirety.

Attorney Fees.

Ark. Code Ann. §11-9-715, Fees for legal services, provides, in pertinent part:

(a) (1)(A) Fees for legal services rendered in respect to a claim
shall not be valid unless approved by the Workers’ Compensation
Commission.
(B) Attorney’s fees shall be twenty-five percent (25%) of 
compensation for indemnity benefits payable to the injured 
employee or dependents of a deceased employee.   .    .

(B)(i) In all other cases whenever the commission finds that
a claim has been controverted, in whole or in part, the commission
shall direct that fees for legal services be paid to the attorney
for the claimant as follow: One-half (½) by the employer or 
carrier in addition to compensation awarded; and one-half (½) 
by the injured employee or dependents of a deceased employee
out of compensation payable to them. 

*       *       *

(d)(2) However, the claimant’s attorney or other representative
may charge a reasonable fee to the claimant for representation in 
connection with the conference.

Ark. Code Ann. §11-9-704 (c), Evidence and Construction, provides in pertinent part:

(1)(A)(i)  At the hearing the claimant and the employer may
each be represented by any person authorized in writing for such 
purpose.

In the instant claim, the claimant is not represented by an attorney, but rather a representative.  As

noted above, the Arkansas Workers’ Compensation Acts permit representation of parties,

claimant and respondent, by non attorneys in hearings before the Arkansas Workers’

Compensation Commission.  The provisions relative to the award of the payment of attorney fees

are limited to attorneys solely.  There is a provision which permits the charging of a reasonable
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fee to the claimant by “the claimant’s attorney or other representative” in connection with a

preliminary conference procedure.  There is no mechanism for an award of attorney fees to a

representative of the claimant on a controverted claim, as is the present matter.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $334.00, for the period commencing

July 26, 2010, and continuing through the end of his healing period, as a result of the November

2, 2009, compensable injury.  Said sums accrued shall be paid in lump without discount. 

Respondents are further ordered and directed to pay all reasonably necessary and related

medical, hospital, nursing and other apparatus expenses, to include medical related milage,

growing out of and in connection with the treatment of the claimant’s compensable injury of

November 2, 2009.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

______________________________________
 ANDREW L. BLOOD

Administrative Law Judge
   

      


