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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. G008058

BOBBY BEVILLE              
CLAIMANT

MAIL CONTRACTORS OF AMERICA, INC.        RESPONDENT EMPLOYER

NEW HAMPSHIRE INSURANCE COMPANY            RESPONDENT CARRIER

ORDER AND OPINION FILED APRIL 28, 2011 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE MARC BARETZ, Attorney at Law,
West Memphis, Arkansas.

Respondents represented by the HONORABLE DAVID JONES, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Forrest City, Arkansas on

March 18, 2011.  A Prehearing Conference was held on November 30, 2010 and

a Prehearing Order was filed the same date.  A copy of the Prehearing Order

was marked as Commission Exhibit #1 and made a part of the record without

objection.

At the Prehearing Conference, the parties agreed to the following

stipulations:

1.  There was an employer/employee relationship September 27,

2008.

2.  The compensation rates are $502/376.
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The claimant contends he sustained a specific incident back injury or,

alternatively, a gradual onset injury.  The claimant also contends that he is

entitled to medical benefits and is entitled to temporary total disability benefits

from December 7, 2009 through January 22, 2010, as well as attorney’s fees.

Respondents contend that the claimant had a pre-existing condition and

the September 27, 2008 motor vehicle accident related to this claim did not

aggravate the claimant’s pre-existing condition.  Respondents have controverted

the claim in its entirety.  Respondents alternatively contend that because the

claimant did not file a claim for benefits until September 14, 2010, he would not

be entitled to any benefits until after that date.  

The issues to be litigated are:

1.  Compensability

2.  Medical Benefits

3.  Temporary Total Disability Benefits

4.  Notice Defense

5.  Attorney’s fees

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann §11-9-704.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1.  There was an employer/employer relationship on September 27,

2008.

2.  The compensation rates are $502/376.

3.  The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable injury arising out of and

in the course of his employment.

DISCUSSION

The claimant, 39 years old, worked as a truck driver for the respondent

employer and had a pre-existing back condition where he had surgery involving

the L-4-5 disc.  The claimant continued to have left side back pain following that

surgery. The claimant continued to receive medical treatment for his back pain

which he describes as chronic pain.   The claimant was involved in a motor

vehicle accident on September 27, 2008 which is the subject of this hearing. 

The tractor-trailer full of mail the claimant was driving  went up an embankment

and rolled over.  The claimant immediately called his supervisor, Linda

Thrasher, and was checked out at a clinic and given a drug test.  

The claimant sought some medical treatment at Methodist Health Care

about a month later and also sought treatment at Baptist.  The claimant could

not recall if his medical treatment was filed on his group health insurance or not. 

The claimant has missed a day here and there to seek treatment on his back. 

According to the claimant, his back pain has continued to worsen since the 2008

motor vehicle accident.  The claimant testified that his right side started
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bothering him with pain going down his leg and into his foot.  The claimant

testified to having problems and needing help in loading and unloading the mail

from the truck following the September 2008 incident.  

The claimant came under the care of Dr. Jeffrey Dlaback, an orthopedist,

and he received some pain medication and an epidural block.  The claimant first

saw Dr. Dlaback about eleven months after the September 2008 accident and

underwent an MRI.  The claimant was having more pain on his left side but the

right side was progressively getting worse and he noticed pain going down the

right leg.  The claimant ultimately underwent surgery in December 2009 with Dr.

Patrick Curlee.  The claimant testified that the surgery relieved some of the pain

on his left side and he was off work until January 22, 2010.    According to the

claimant, he was fired from the respondent employer on April 15, 2010.  The

claimant testified that he continued to have pain on his right side following the

surgery.  

After being fired at the respondent employer, the claimant found other

employment with a trucking company where he just drives, drops and hooks. 

The claimant does not have to load and unload the trucks.

The claimant filed this workers’ compensation claim after the driver of the

vehicle that hit him in his mail truck filed a third party action against the employer

and him.  The respondent employer had an attorney that contacted the claimant

in preparation of a defense against the third-party claim.  This workers’

compensation claim followed that meeting.



5

The claimant described his symptoms now as pain such that he requires

pain medication and some days he is unable to drive and must do desk work.

Under cross examination, the claimant confirmed that he had previously

filed a workers’ compensation claim with the respondent employer and litigated

that claim with unfavorable results.  He confirmed he knew how to file a claim. 

He further confirmed that he did not file a workers’ compensation claim for this

injury until September 2010.  The claimant further confirmed that he did not file

his claim until over six months after he was terminated from the respondent

employer.  The claimant used his group medical health insurance to pay for his

care and treatment for his back.  The claimant also confirmed that he checked

“he was not injured in the accident” when he completed paperwork

contemporaneous with the accident in September 2008.  The claimant confirmed

that he had not asked for workers’ compensation benefits until after his back

surgery.  

Crystal Dansberry, employee of the respondent employer handling

payroll, drivers’ time off and dispatch, testified that the claimant discussed his

back pain but it was always mentioned as personal and not work related.  Ms.

Dansberry testified the claimant was terminated for a positive drug screen

following a random test.

Larry Boone, terminal manager for the respondent employer, testified that

he oversees the work injury requests.  Mr. Boone testified that the claimant did

not advise him that his back problems were work related but instead said they
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were personal.  The claimant took some time off and returned to work.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident

that is identifiable by time and place of occurrence, a claimant must establish (1)

proof by a preponderance of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of the evidence that the

injury caused internal or external harm to the body that required medical

services; (3) medical evidence supported by objective findings establishing the

injury; and (4) proof by a preponderance of the evidence that the injury was

caused by a specific incident and identifiable by time and place of occurrence. 

Ark. Code Ann. §11-9-102(4) (Repl. 2007).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements for establishing the

compensability of the claim, compensation must be denied.  Mikel v. Engineering

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

To prove the compensability of a gradual-onset injury, a claimant must

establish by a preponderance of the evidence that the injury arose out of and in

the course of his employment; that the injury caused internal or external physical

harm to the body that required medical services or resulted in disability or death;

and that the injury was a major cause of the disability or need for treatment. 

Wal-Mart Stores v. Leach, 74 Ark. App. 231, 48 S.W.3d 540 (2001); Ark. Code

Ann.§ 11-9-102 (4)(A)(ii).  Objective medical evidence is necessary to establish

the existence and extent of an injury, but it is not essential to establish the
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causal relationship between the injury and the job.  Wal-Mart Stores v. Leach,

supra; Ark. Code Ann. § 11-9-102(4)(D).  

The claimant in the present case has failed to prove by a preponderance

of the evidence that he sustained a compensable injury in the course and scope

of his employment either as the result of a specific incident or a gradual injury.  

It is undisputed that the claimant was involved in a motor vehicle accident on

September 27, 2008 when he was involved in a roll over.  There was testimony

that the claimant was evaluated at a clinic and given a drug test, however, that

medical evidence was unavailable.  The first medical report in evidence

following the incident was an October 30, 2008 report from Methodist Healthcare

for a pre-op for an outpatient procedure.  The claimant continued to seek some

medical treatment after that but did not report his condition was work related

until after he left the employment of the respondent.  The claimant underwent a

L5 microdiskectomy performed by Dr. Patrick Curlee on December 7, 2009.  The

claimant recuperated and was released to return to work on January 22, 2010

and the claimant did resume his truck driving duties with the respondent

employer.  While the records provide a letter from Dr. Curlee stating the

claimant’s motor vehicle accident on September 27, 2008 more likely than not

caused the claimant’s L5 disc herniation, I was not persuaded that Dr. Curlee

knew the full extent of the claimant’s medical history.

The claimant had previously had back surgery on the L4-5 disc on the left

side in 2005 and was assigned a 15% permanent impairment.  The claimant
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continued to have back chronic back problems following that surgery and

returned for medical treatment on numerous occasions.  The medical records in

evidence reveal that the claimant had emergency room treatment at Baptist on

May 2, 2008 for chronic back pain and again on August 29, 2008 for right hip,

leg and back pain as well as treatment at the Campbell Clinic on September 3,

2008 with an MRI on September 10, 2008.  This treatment was all before the

claimant’s motor vehicle accident on September 27, 2008.  The September 10,

2008 MRI revealed:

          Impression:  
  1.  L5-S1 right subarticular/intraforaminal disc protrusion

on which combined with facet arthropathy produces
moderate to marked right neural foraminal narrowing.

  2.  Additional L5-S1 small left subarticular/intraforaminal
disc protrusion with mild narrowing of the left
subarticular recess.

              3.  L4-5 left paracentral disc protrusion with mild central
canal stenosis and moderate left neural foraminal
narrowing as described.

Dr. Patrick Curlee’s October 22, 2009 New Patient Visit Report indicates that the

claimant has not had prior spine surgeries.  That is simply not accurate.  While

Dr. Curlee may have had some of the claimant’s past medical records as

provided by Claimant’s Exhibit #2, his medical records do not reveal that he was

aware of the MRI and other recent medical the claimant received before the

motor vehicle accident.  I simply was not persuaded that Dr. Curlee’s medical

opinion was based on the claimant’s complete medical history.  I give his opinion

little weight. 
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The claimant underwent a L5 microdiskectomy by Dr. Patrick Curlee on

December 7, 2009.  The September 6, 2009 MRI revealed:

IMPRESSION:
1.  Disc bulging favoring the left L4-5, with mild resultant canal
      and left formaminal narrowing.  Again, there does appear to

       be postoperative changes on the left at this level.
2.  Left paracentral disc protrusion L5-S1.
3.  Findings suspicious for a right lateral disc protrusion at L5-S1,

                              as well.

The findings in the 2009 MRI are not significantly different from the September

10, 2008 MRI findings.  The 2008 MRI was before the September 27, 2008

motor vehicle accident.  The medical evidence suggests that the claimant was

having both left side pain and right side pain before the September 27, 2008

motor vehicle accident and was seeking medical treatment.  I am simply unable

to find that the claimant’s current problems are related to the September 27,

2008  accident.  The claimant also has failed to prove his current symptoms are

gradual onset and that his work is the major cause of his problems.  The

claimant presented no evidence to prove his regular work gradually caused his

current symptoms.  The claimant has to satisfy the “major cause” requirement for

a gradual onset injury.  “Major cause” means more than fifty percent (50%) of the

cause and a finding of major cause shall be established according to a

preponderance of the evidence.  Ark. Code Ann §11-9-102(14).  The claimant

clearly presented no medical evidence to satisfy that requirement.                        

                                                                 

The claimant did not make a report of a work related injury until almost
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two years after the incident and he told employees of the respondent employer

that his back problems were personal and not work related before filing his

claim.  The claimant had also been terminated from the respondent employer

and filed his work injury claim some five months after his employment ended. 

Considering all the facts and the medical evidence, I find the claimant has failed

to prove by a preponderance of the evidence that he sustained a compensable

injury arising out of his employment on September 27, 2008.  The evidence does

not support a specific incident injury nor does it support a gradual onset back

injury arising out of his employment.  Even if the claim was compensable, which I

do not find, the claimant did not provide notice until September 14, 2010. 

Respondents would not be responsible for benefits before that date.    

ORDER

The claimant has failed to prove by a preponderance of the evidence that

he sustained a compensable injury arising out of and in the course of his

employment.  The claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.

___________________________________
LINDA K. MARSHALL
Administrative Law Judge
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