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STATEMENT OF THE CASE

A hearing was held in the above styled claim on April 25, 2011, in

Springdale, Arkansas. A report from Dr. Rodney Routsong, dated April 26,

2011, was admitted subsequent to the hearing, as Claimant’s Exhibit No.

3. The respondents waived their right of cross examination of Dr.

Routsong in regard to this report.  

A pre-hearing order was entered in this case on January 25, 2011.

This pre-hearing order purported to set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at the

present time.  Immediately prior to the commencement of the hearing, the

claimant withdrew her agreement to a stipulation on the appropriate

weekly compensation rate and this matter was changed to an issue to be

resolved at the hearing. The claimant also identified the specific dates

for which she was seeking temporary total disability benefits and the

issue of her entitlement to additional temporary total disability

benefits was amended accordingly. A copy of the pre-hearing order, with

these amendments noted thereon, was made Commission’s Exhibit No. 1 to

the hearing.
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The following stipulations were offered by the parties and are

hereby accepted:

1. On April 20, 2009,  the relationship of employee-self insured

employer existed between the parties.

2. On April 20, 2009, the claimant sustained a compensable

injury to her back.

3. There is no dispute over temporary disability benefits

through November 28, 2010.

4. There is no dispute over medical services through January 21,

2010.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional medical services

after January 21, 2010.

2. The claimant’s entitlement to additional temporary total

disability benefits from November 29, 2010 through December

27, 2010 and March 24, 2011 through April 26, 2011.

3. The appropriate weekly compensation rates.

In regard to these issues, the claimant contends:
  
“In May of 2009 the claimant slipped on a piece of
chicken on the floor and hurt her back. She has a
right to receive additional medical treatment.”
 

In regard to these issues, the respondents contend:

“Claimant sustained an injury to her low back
which respondent accepted as compensable.
Respondent is unaware of any benefit to which the
claimant is entitled that it has refused to
furnish. Respondent has provided and is providing
medical treatment. Respondent has accepted the
permanent impairment rating and has paid it.

Respondent filed a Motion to Dismiss because there
are no issues in dispute and nothing to litigate.
Claimant, in response, requested a hearing
claiming the issue of claimant’s right to receive
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additional medical treatment. No one has refused
claimant’s right to receive additional medical
treatment. If claimant is aware of any such
refusal, she needs to produce it.”

“Tyson was denying any treatment for the
claimant’s April 20, 2009 back injury after
December 2009. “

”My client’s position has always been that it did
not owe temporary total disability benefits from
November 29, 2010 through December 29, 2010.”

 DISCUSSION

   I. ADDITIONAL MEDICAL SERVICES

The first issue to be addressed concerns the claimant’s entitlement

to additional medical services, after January 21, 2010, specifically

those services rendered to her by and at the direction of Dr. Rodney

Routsong.  The burden rests upon the claimant to prove these medical

services represent “reasonably necessary medical services” for her

compensable injury, within the meaning of Ark. Code Ann. §11-9-508. 

In order to constitute ”reasonably necessary medical services”,

under Ark. Code Ann. §11-9-508, the disputed medical services must be

necessitated by or connected with the compensable injury. Further, such

services must be reasonable in light of the potential benefit they offer

in alleviating or reducing the debilitating effects of the compensable

injury.  “Reasonably necessary medical services” are not limited to

those medical services directed solely toward repairing or alleviating

the actual physical damage caused by the compensable injury, but can

also extend to those medical services intended only to alleviate or

reduce symptomatic complaints that result from the physical injury or

damage, including chronic symptoms from the permanent physical injury

or damage. 

The medical evidence clearly shows that the claimant had some

degree of pre-existing defects or damage to her lumbar spine, prior to
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her employment-related accident on April 20, 2009. X-ray studies reveal

some degree of spondylolysis or arthritic changes shortly after the

claimant’s accident, which could not have developed in the interval

between the accident and the initial x-rays by Dr. Craig Cooper. The CT

scan, which was performed on May 12, 2009, showed a bilateral pars

defect involving the L4 vertebra that would have been congenital or

developmental in nature and would have clearly predated the accident of

April 20, 2009.      However, there is no evidence that the

claimant was experiencing any symptoms or difficulties with her low back

or lumbar spine, prior to this employment-related accident.  Further,

the physical examination by Dr. Cooper on April 27, 2009, revealed the

presence of muscle spasms which would be indicative of the occurrence

of some acute or recent physical injury to this portion of the

claimant’s body.  

The x-ray studies and CT scan also revealed the presence of a

minimal or Grade I spondylolisthesis (a slippage or subluxation of one

vertebra upon another) involving the L4 and L5 vertebra. The medical

evidence is uncertain as to whether this condition may have predated the

accident, or even, in the case of Dr. Routsong, whether this condition

is playing any role in producing the claimant’s symptoms and complaints.

The claimant was undisputedly under active medical treatment, first

by Dr. Cooper and subsequently by Dr. Routsong, from April 27, 2009

through December 10, 2009.  On that date, Dr. Routsong evaluated the

claimant and authored a report, in which he opined that the claimant had

reached maximum medical improvement (MMI).  However, in this same

report, Dr. Routsong clearly noted that the claimant continued to

experience to some degree the same  pain and difficulties with her lower

back and right hip that she had experienced since her compensable
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injury. Dr. Routsong also directed the claimant to continue to take the

same type of oral medications that she had been prescribed for her

compensable injury (i.e. anti-inflammatories, muscle relaxers, and pain

medication). He further indicated that it would be appropriate for the

claimant to receive another epidural injection into her lower back by

Dr. Ennis.  Finally, the claimant was instructed by Dr. Routsong to

return for re-evaluation in approximately six weeks.

However, approximately a month later, on January 13, 2010, Dr.

Routsong authored a report to the respondent’s claims adjuster, in which

he again expressed the opinion that the claimant had reached “maximum

medical improvement” (based upon her previous visit on December 10,

2009).  He also assessed a permanent physical impairment for permanent

injury or damage to the claimant’s lumbar spine in the amount of 7

percent to the body as a whole.  Finally, Dr. Routsong appeared to

change his mind and gave the opinion that a second injection by Dr.

Ennis was not “clinically indicated”, even though he had not re-

evaluated the claimant.

At some point, after December 10, 2009, the claimant was

transferred from light duty to her regular employment position, which

required prolonged standing. On April 7, 2010, the claimant returned to

Dr. Routsong complaining of increased low back pain. Dr. Routsong

recommended that she again take essentially the same medication that he

had prescribed at the time of his December 10, 2009 visit and again

recommended another epidural injection by Dr. Ennis. Finally, Dr.

Routsong recommended that the claimant change the type of work she was

performing. In a report, dated April 26, 2010, Dr. Routsong stated the

opinion that the claimant’s exacerbation or flare up of her lower back

difficulties was not the result of any “new” injury, but remained
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related to her accidental injury of April 20, 2009.  In a report to the

respondent, dated May 20, 2010, Dr. Routsong expressed the opinion that

the claimant has remained at MMI, in regard to her April 20, 2009 low

back or lumbar injury.  

On October 29, 2010, the claimant returned to Dr. Routsong with

another flare up or exacerbation of her low back pain and difficulties.

This exacerbation occurred as the result of a new alleged employment-

related fall. However, Dr. Routsong continued to prescribe essentially

the same medication as he had previously given the claimant with the

addition of an intramuscular Depo-Medrol injection. He also took the

claimant “off work” to recover from the “recent fall”. On December 1,

2010, Dr. Routsong again advised the respondents that it was his opinion

the claimant continued at MMI from her compensable injury of April 20,

2009.  

In his last report of April 26, 2011, Dr. Routsong expressed the

opinion that the claimant had been under ongoing pain management for her

lower back pain and that she would continue in need of such pain

management, including possible periodic steroid injections, for an

indefinite period in the future. However, he attributed that this

increase in  the claimant’s back difficulties may have been to some

extent caused  by her recent fall at work in October of 2010.  He also

stated that the claimant had “not recovered” from the increased symptoms

“secondary” to this recent fall. 

The claimant testified that she never fully recovered from her

initial compensable injury and continued to experience some degree of

constant pain since her injury on April 20, 2009. However, she stated

that her back difficulties did increase following her return to work at
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full duty and following the second alleged employment-related fall in

October of 2010. 

The claimant’s testimony and the medical evidence presented show

that the nature and area of the claimant’s symptoms have essentially

remained the same, since her compensable injury of April 20, 2009.

Although the magnitude of these symptoms has clearly waxed and waned,

they have never completely resolved or disappeared. 

As previously indicated “reasonably necessary medical services”,

under Ark. Code Ann. §11-9-508, are not limited to those services

directed solely toward the treatment and repair of the actual physical

injury or damage resulting from the employment-related accident. Medical

services that are intended only to reduce or alleviate chronic pain and

other symptoms that result from a compensable permanent injury may be

“reasonably necessary”, even though the actual underlying physical

injury or damage has stabilized at a level where nothing further in the

way of time or medical treatment offers a reasonable expectation of

improvement.  Thus, the fact that the claimant had reached maximum

medical improvement or had reached the end of her “healing period” from

the actual physical injury or damage caused by the employment-related

accident of April 20, 2009, would not in and of itself, preclude the

claimant from being entitled to any further medical services for her

compensable injury, under Ark. Code Ann. §11-9-508.  

It is my opinion that the greater weight of the credible evidence

establishes that the medical services provided to the claimant for her

chronic low back or lumbar complaints, by and at the direction of Dr.

Rodney Routsong on and after January 21, 2010, was and is, at least in

part, necessitated by or connected with the claimant’s compensable low

back or lumbar injury of April 20, 2009.  Although other factors may
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have also played some role in exacerbating her symptoms, it does not

destroy this relationship. Nor is there any requirement that the

compensable injury be the sole or even “major” cause of her need for

this treatment. This would satisfy the first requirement for the

claimant to be entitled to these services at the respondents’ expense,

under Ark. Code Ann. §11-9-508. 

I further find that the greater weight of the credible evidence

shows that these disputed medical services had and have a reasonable

expectation of reducing or controlling the claimant’s chronic pain and

other symptoms which are produced at least in part by her now

compensable permanent injury of April 20, 2009. Clearly, Dr. Routsong

is a competent, board certified neurosurgeon with particular expertise

in the area of medicine associated with both the short and long term

treatment of back injuries and conditions.  Clearly, it was his expert

opinion that the services that he provided the claimant were medically

necessary and had a reasonable expectation of accomplishing their

intended purpose of controlling the claimant’s chronic symptoms, as it

cannot be assumed that he would provide unnecessary or inappropriate

medical services. I would also note that the type and duration of the

services that have been provided and recommended by Dr. Routsong are of

the type and duration frequently employed throughout the medical

community in this area for the long term treatment of permanent back

injuries, such as that experienced by the claimant.  Finally, I would

note that although these medical services have not entirely resolved the

claimant’s chronic complaints, they have clearly reduced these

complaints to the point that the claimant has continued to be able to

perform regular gainful employment. Therefore, the claimant has

satisfied the second and final requirement for these medical services
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to represent “reasonably necessary medical services” for her compensable

low back or lumbar injury of April 20, 2009, within the meaning of Ark.

Code Ann. §11-9-508.

In summary, I find that the claimant has proven that the continued

medical services provided to her for her low back or lumbar

difficulties, by and at that direction of Dr. Rodney Routsong on and

after January 21, 2010, represent “reasonably necessary medical

services” for her compensable injury of April 20, 2009.  Pursuant to the

provisions of Ark. Code Ann. §11-9-508, the respondents are liable for

the expense of these services, subject to the Commission’s medical fee

schedule.

II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The second issue to be addressed concerns the claimant’s

entitlement to additional temporary total disability benefits for the

periods of November 29, 2010 through December 27, 2010 and March 24,

2011 through April 26, 2011.  The burden rests upon the claimant to

prove her entitlement to these benefits. In order to meet this burden,

the claimant must prove that, during these intervals, she continued

within her “healing period” from her compensable injury and was also

rendered totally disabled by this compensable injury.

The duration of the healing period is essentially a medical

question, which must be resolved by relying primarily on the medical

evidence presented.  Ark. Code Ann. §11-9-102(12) defines the “healing

period” as that period for healing of the actual physical injury or

damage resulting from the employment-related accident.  Applicable case

law has consistently held that once this actual physical injury or

damage has healed or at least stabilized, at a level where nothing

further in the way of time or medical treatment offers a reasonable
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expectation of improvement, then the healing period has ended.  The mere

continuation of chronic symptoms, even though they may require

reasonably necessary medical services, are not sufficient, in and of

themselves, to extend the healing period.

In the present case, the only medical evidence presented on the

duration of the healing period are the reports of Dr. Routsong. As

previously stated, in his report of December 10, 2009, Dr. Routsong

initially concluded that the claimant had reached maximum medical

improvement or that her healing period from her compensable injury of

April 20, 2009, had ended. In his report of January 13, 2010, Dr.

Routsong indicated that the remaining physical injury or damage to the

claimant’s lumbar spine from the employment-related accident of April

20, 2009,  had become fixed, permanent, and ascertainable resulting in

an impairment of 7 percent to the body as a whole. In his subsequent

reports, including his report of December 1, 2010, Dr. Routsong

continued to express the opinion that the claimant had reached MMI or

had received the maximum benefit of time and medical treatment in the

healing of the actual physical damage caused by the compensable injury

of April 20, 2009.

 It must also be noted that all of the medical services that have

been provided and recommended to the claimant by Dr. Routsong, after

December 10, 2009, have been directed solely toward the reduction or

alleviation of the claimant’s chronic symptoms from her permanent

injury.  No medical treatment has been provided or recommended by Dr.

Routsong that would be intended to repair or reduce the actual physical

damage to the claimant’s lumbar spine caused by the employment-related

accident of April 20, 2009.  
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I would note that, in his report of November 29, 2010, Dr. Routsong

did take the claimant off work for “several days”, but indicated this

action was taken as a result of the claimant’s “recent fall” at work in

October of 2010. In a subsequent note, bearing that same date, Dr.

Routsong took the claimant off work through December 20, 2010. In a

subsequent note, dated December 20, 2010, Dr. Routsong continued the

claimant off work through December 27, 2010. Finally, in a FMLA document

dated April 14, 2011, Dr. Routsong indicated that the claimant had been

off work “as a medical necessity” for the period of March 24, 2011

through April 26, 2011.  In this report, Dr. Routsong stated that the

claimant’s inability to work was due to chronic spinal pain restricting

all physical activities from a condition that commenced on April 20,

2009, and was permanent.  He further related that this condition would

cause “episodic flare ups” that would periodically prevent the claimant

from performing her job.  

However, after consideration of all the evidence presented, it is

my opinion that the greater weight of the credible evidence establishes

that the claimant’s “healing period” from the effects of her compensable

injury of April 20, 2009 had ended by December 10, 2009.  Any remaining

disability had become fixed, permanent, and ascertainable by that time.

Any recurrence of temporary disability that the claimant may have

experienced in November and December of 2010, or March and April of

2011, was not the result of a recurrence or continuation of the

claimant’s compensable injury of April 20, 2009, but was rather

attributable to an alleged “new” injury in October of 2010.

In summary, I find that the claimant has failed to prove by the

greater weight of the credible evidence that she is entitled to

additional temporary total disability benefits for her compensable
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injury of April 20, 2009, for the periods of November 29, 2010 through

December 27, 2010 and March 24, 2011 through April 26, 2011. Thus, her

claim for such additional temporary total disability benefits must be

denied.

III. COMPENSATION RATES

The final issue to be addressed concerns the appropriate weekly

compensation rates for the claimant’s compensable injury of April 20,

2009. The respondents have paid such benefits at the weekly rate of

$263.00 for total disability and $197.00 for permanent partial

disability.  The burden rests upon the claimant to prove that the

appropriate weekly compensation rates exceed these amounts. 

The only evidence the claimant has presented on this matter

consists of a computerized print out by the respondent, purportedly of

the claimant’s payroll records, for a 49 week period from April 26, 2008

through April 18, 2009. These records indicate that the claimant earned

a total of $18,894.03 in gross wages, during this 49 week period.

However, for the first 25 weeks, the claimant’s hourly rate was between

$8.75 an hour and $8.80 an hour. On the 26th week, the claimant

experienced a significant increase in her hourly rate, going from $8.80

an hour to $10.10 an hour and began receiving additional compensation

in the form of “incentive pay”.  Three weeks thereafter, the claimant

again experienced a substantial hourly increase from $10.10 an hour to

$10.80 an hour. Eight weeks after this increase, the claimant’s hourly

rate went from $10.80 to $11.05 and remained at this rate through April

18, 2009. 



Berrun-F906308 -13-

Computation of the average weekly wage for the purpose of

determining the appropriate weekly compensation rates is controlled by

the provisions of Ark. Code Ann. §11-9-518. Ark. Code Ann. §11-9-

518(a)(1) directs that the average weekly wage is to be computed based

upon the contract of hire in force at the time of the accident. In the

present case, there was clearly a “contract of hire” that provided for

an hourly rate, shift premiums, holiday pay, and incentive payments.

However, the contract of hire did not provide for any guaranteed number

of hours per week. Ark. Code Ann. §11-9-518(c) provides:

“If, because of exceptional circumstances, the
average weekly wage cannot be fairly and justly
determined by the above formulas, the Commission
may determine the average weekly wage by a method
that is just and fair to all parties concerned.”

I have no idea how the respondent calculated the average weekly

wage that it used in reaching the amount of the compensation rates that

it voluntarily paid (i.e. $263.00 for total disability and $197.00 for

permanent partial disability). However, it does not appear that the

respondents merely took the claimant’s gross wages for the 49 week

period, as set out in Claimant’s Exhibit No. 2, and divided by 49. This

would have yielded a total disability rate of $257.00 and a permanent

partial disability rate of $193.00.  Nor do I believe that calculating

the average weekly wage in this manner would be fair and just to all

parties concerned.  To use this method would result in an average weekly

wage that was substantially less than the actual wages the claimant was

receiving at the time of her compensable injury, for a significant time

prior thereto, and that would have reasonably be expected to have

continued thereafter (had the claimant not been injured). Clearly, the

claimant experienced some type of substantial change in her employment

contract in mid October of 2008. She not only received a 15 percent
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increase in her hourly rate, but also began receiving incentive

payments.

It is my opinion that the method that would yield an average weekly

wage that was fair and just to all parties concerned would be to take

the sum of the claimant’s gross wages for the period beginning October

12, 2008 through April 18, 2009 and divide this amount by the number of

weeks worked to earn these wages.  This would yield an average weekly

wage of $428.00 with appropriate compensation rates of $285.00 for total

disability and $214.00 for permanent partial disability.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On April 20, 2009, the relationship of

employee-self insured employer existed

between the parties.

3. On April 20, 2009, the claimant sustained a

compensable injury to her back.

4. On April 20, 2009, the claimant earned an

average weekly wage of $428.00. This would

entitle her to appropriate weekly

compensation benefits of $285.00 for total

disability and $214.00 for permanent partial

disability.  

5. There is no dispute over liability for

medical services for the claimant’s

compensable injury through January 21, 2010.

6. The medical services provided and

recommended to the claimant by and at the



Berrun-F906308 -15-

direction of Dr. Rodney Routsong for her low

back or lumbar difficulties, on and after

January 22, 2010, represents reasonably

necessary medical services for the

claimant’s compensable injury of April 20,

2009. Specifically, the claimant has proven

by the greater weight of the credible

evidence that these medical services were

necessitated by or connected with her

compensable injury and were reasonable in

light of the potential benefit offered in

reducing or controlling her chronic

difficulties from this permanent compensable

injury. Pursuant to Ark. Code Ann. §11-9-

508, the respondent is liable for the

expense of these medical services.

7. There is no dispute over temporary total

disability benefits accruing through

November 28, 2010.

8. The claimant has failed to prove by the

greater weight of the credible evidence that

she is entitled to additional temporary

total disability benefits for the periods of

November 29, 2010 through December 27, 2010,

and March 24, 2011 through April 26, 2011.

Specifically, the claimant has failed to

prove that during these intervals she

continued within her “healing period” from
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her compensable injury of April 20, 2009,

and was also rendered temporarily totally

disabled by this compensable injury.

9. The respondents have controverted the

claimant’s entitlement to any medical

services after January 21, 2010, her

entitlement to any additional temporary

total disability benefits after November 28,

2010, and her entitlement to any temporary

total disability benefits at a weekly rate

in excess of $263.00 and any permanent

partial disability benefits at a weekly rate

in excess of $197.00.

10. The appropriate fee for the claimant’s

attorney is the statutory attorney’s fee on

the difference between any temporary total

disability benefits and permanent partial

disability benefits previously paid by the

respondents, at the weekly rates of $263.00

and $197.00, and the appropriate amount of

these benefits, at the weekly rates of

$285.00 for temporary total disability and

$214.00 for permanent partial disability.

ORDER

The respondents shall be liable for the expense of reasonably

necessary medical services provided and recommended to the claimant by

and at the direction of Dr. Rodney Routsong for her compensable low back
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or lumbar injury, on and after January 22, 2010. This liability shall

be subject to the Commission’s medical fee schedule.

The respondents shall pay to the claimant an amount equal to the

difference between the temporary total disability benefits and permanent

partial disability benefits previously paid by the respondents (at the

weekly rates of $263.00 and $197.00) and the amount of these benefits

calculated on the appropriate weekly compensation rates of $285.00 for

temporary total disability and $214.00 for permanent partial disability.

The respondents shall pay to the claimant’s attorney the statutory

attorney’s fee on this controverted difference between the temporary

total and permanent partial disability benefits previously paid at the

erroneous weekly compensation rates of $263.00 for temporary total

disability and $197.00 for permanent partial disability and the

appropriate weekly compensation rates of $285.00 for temporary total

disability and $214.00 for permanent partial disability. One-half of

this attorney’s fee is the obligation of the respondents in addition to

this additional compensation. The remaining one-half of this attorney’s

fee is to be withheld by the respondents from this additional

compensation herein awarded to the claimant.

For the reasons heretofore stated in this Opinion, the claimant’s

request for additional temporary total disability benefits must be

denied and dismissed.

All benefits herein awarded, which have heretofore accrued, are

payable in a lump sum without discount.

This award shall bear at the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   



Berrun-F906308 -18-

                                                              
                                   MICHAEL L. ELLIG
                   ADMINISTRATIVE LAW JUDGE
                                         


