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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NOS. E713762 & E412350

CHRIS W. BELL              CLAIMANT

ARKANSAS GAME & FISH COMMISSION                   RESPONDENT EMPLOYER

PUBLIC EMPLOYEE CLAIMS                             RESPONDENT #1 CARRIER

SECOND INJURY FUND                        RESPONDENT #2

DEATH AND PERMANENT TOTAL DISABILITY TRUST FUND       RESPONDENT #3

ORDER AND OPINION FILED MARCH 7, 2011 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE PHILIP WILSON, Attorney at Law, Little
Rock, Arkansas.

Respondent #1 represented by the HONORABLE TERRY LUCY, Attorney at Law, Little
Rock, Arkansas.

Respondent #2 represented by the HONORABLE DAVID PAKE, Attorney at Law, Little
Rock, Arkansas.

Respondent #3 represented by the HONORABLE CHRISTY KING, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter will be submitted on the record by agreement of all the parties.  The

record will be comprised of the following:

1. Consolidated Medical Exhibit (CME)

2. Consolidated Non-Medical Exhibit (CNME) 

3. Record of the prior proceeding held on October 7, 2009 and the
subsequent Opinion and Order entered on December 8, 2009 

4. Excellent briefs submitted by all the parties



2

5. The November 18, 2010 letter from Terry Lucy with agreed stipulations

6. The November 22, 2010 letter from Christy King with the Death and
Permanent Total Disability Trust Fund’s position

7. The November 22, 2010 Public Employee Claims Division Statement of
Contentions

8. Second Injury Fund’s November 24, 2010 Statement of Contentions

9. The March 1, 2011 Correction Letter from Terry Lucy

Stipulations agreed to by the parties:

1.  The claimant experienced an injury event on July 6, 1994, while working
for the Department of Parks & Tourism, which Public Employee Claims
Division (PECD) accepted as compensable.

2.  Subsequent to the injury event of July 6, 1994, PECD accepted and paid
to the claimant a 5% whole-body permanent anatomic impairment rating.

3.  The claimant sustained a compensable injury on September 24, 1997,
while working for the Arkansas Game & Fish Commission, with
compensation rates of $260/155.

4.  No medical expenses or benefits are presently in dispute with regard to
the injury event of July 6, 1994, or the compensable injury of September
26, 1997.

5.  PECD has accepted and paid to the claimant the following impairment
ratings in association with the compensable injury of September 26, 1997:

(a) Additional 10% whole body (consisting of an additional 10% in
relation to the claimant’s back, for a total whole body impairment of
15% paid to the claimant by PECD); and

            (b) 15% to the lower extremity.

6.  PECD has paid the following indemnity benefits in association with the
compensable injury of September 26, 1997:

(a) Temporary total disability from September 26, 1997 through
February 1, 2002.
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 (b) Permanent partial disability from February 2, 2002 through
September 2, 2003.

(c) Temporary total disability from September 3, 2003 through January
5, 2009.

(d) Permanent total disability from January 6, 2009 through the
present.

7.  The claimant is permanently and totally disabled as of January 5, 2009.

8.  Finding No. 5 of the Opinion and Order entered by Administrative Law
Judge, Linda Marshall, on December 8, 2009, is specifically incorporated
herein by reference as an additional stipulated fact.

9.  In the event that the Second Injury Fund is found not to have liability in
this matter, the Death and Permanent Total Disability Trust Fund will
credit appropriate permanent partial disability payments from the
September 26, 1997, injury toward PECD’s maximum liability in this claim
pursuant to Ark. Code Ann. §11-9-502.

Issues to be litigated:

1.  Whether PECD should have paid benefits at the permanent partial
disability rate or the temporary total disability rate from February 2, 2002
through September 2, 2003.

2.  Whether PECD or the Second Injury Fund is responsible for the
claimant’s permanent and total disability benefits.

3.  Whether PECD still owes a 3% whole body permanent anatomic
impairment rating in association with the claimant’s shoulder.

4.  Applicable attorney’s fees and/or penalties as to any of the benefits
identified above.

The claimant contends that the end of his healing period was January 5, 2009

and that he is entitled to temporary total disability benefits from the date of his injury

until he reached the end of his healing period.  Claimant requests a late payment

penalty and attorney’s fees on the award.  Claimant relies on the arguments of the

Second Injury Fund that it does not have liability for the permanent and total disability
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benefits.  Claimant further requests attorney’s fees on the permanent and total disability

benefits that Respondent #l accepted.

Respondent #1, PECD, contends as follows:

1.  PECD contends, as a general matter, that they have paid all appropriate
medical and indemnity benefits in this matter, that no benefits of any sort
have been controverted or otherwise remain outstanding and that they
consequently owe no attorney’s fees or penalties in this matter.  

2.  PECD also contends that the facts of this case give rise to Second Injury
Fund liability (Fund) for the claimant’s permanent and total disability
benefits and that they are thus entitled to reimbursement from the Fund
for permanent indemnity benefits paid subsequent to January 5, 2009.

3.  PECD contends that it has, in good faith, paid the claimant’s permanent
total disability benefits from the end of his last healing period on January
5, 2009 and continuing through the present, pending a resolution of the
question of Fund liability; and that PECD has thus not controverted said
benefits regardless of whether it or the Fund is ultimately found liable.

4.  PECD contends that, by the time the previous Opinion and Order in this
matter was entered on December 8, 2009, the 3% whole body permanent
anatomic impairment rating assigned by Dr. David Colliins on January 5,
2009, had been long since subsumed within PECD’s payment of
permanent and total disability benefits from that date forward such that
the 3% rating has not been controverted and does not remain outstanding
or otherwise unpaid.

5.  PECD contends that it appropriately paid benefits at the permanent partial
disability rate from February 2, 2002 through September 2, 2003 and that
no benefits have been controverted or are due for this time period.

6.  In the alternative, should the Commission find that the claimant was
entitled to temporary total disability benefits for the period of February 2,
2002 through September 2, 2003, PECD contends that it is entitled to a
credit for benefits paid at the permanent partial rate during that period
and that any associated attorney’s fees and penalties should only attach
to the amount of the award which exceeds said credit.

7.  Also in the alternative, subject to the Commission’s findings as to which
Respondent is liable for the claimant’s permanent and total disability
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benefits and subject to the Commission’s findings as to the appropriate
benefit rate for the time period of February 2, 2002 through September 2,
2003, PECD contends that it is entitled to a credit for any permanent
indemnity benefits they have paid to date against their maximum liability
for permanent total disability and/or any additional permanent partial
disability to which the claimant may be entitled.

Respondent #2, Second Injury Fund, contends that the claimant remained in a

continuance healing period from September 26, 1997 until January 5, 2009. 

Respondent #2 further contends that the issue of the claimant’s healing period was

tried and the December 8, 2009 Order and Opinion is now law of the case and is res

judicata.

Respondent #2 contends also that Respondent #1 cannot meets its burden of

proof under the “Three Hurdle Test” as first announced in Mid-State Const. Co. v. SIF,

295 Ark. 1, 746 S.W2d 539 (1988) which is necessary before Respondent #2 can be

held responsible for permanent and total disability benefits.  Respondent #2 contends

that Respondent #1 is liable for the weekly benefits of permanent total disability.

Respondent #3, Death and Permanent Total Disability Trust Fund will defer to

the outcome of litigation in this matter.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and excellent briefs by the parties,

the following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann §11-9-704.

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

1. The claimant experienced an injury event on July 6, 1994, while working
for the Department of Parks & Tourism, which Public Employee Claims
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Division (PECD) accepted as compensable.

2.  Subsequent to the injury event of July 6, 1994, PECD accepted and paid
to the claimant a 5% whole-body permanent anatomic impairment rating.

3.  The claimant sustained a compensable injury on September 24, 1997,
while working for the Arkansas Game & Fish Commission, with
compensation rates of $260/155.

4.  No medical expenses or benefits are presently in dispute with regard to
the injury event of July 6, 1994, or the compensable injury of September
26, 1997.

5.  PECD has accepted and paid to the claimant the following impairment
ratings in association with the compensable injury of September 26, 1997:

(a) Additional 10% whole body (consisting of an additional 10% in
relation to the claimant’s back, for a total whole body impairment of
15% paid to the claimant by PECD); and

            (b) 15% to the lower extremity.

6.  PECD has paid the following indemnity benefits in association with the
compensable injury of September 26, 1997:

(a) Temporary total disability from September 26, 1997 through
February 1, 2002.

 (b) Permanent partial disability from February 2, 2002 through
September 2, 2003.

(c) Temporary total disability from September 3, 2003 through January
5, 2009.

(d) Permanent total disability from January 6, 2009 through the
present.

7.  The claimant is permanently and totally disabled as of January 5, 2009.

8.  Finding No. 5 of the Opinion and Order entered by Administrative Law
Judge, Linda Marshall, on December 8, 2009, is specifically incorporated
herein by reference as an additional stipulated fact.

9.  In the event that the Second Injury Fund is found not to have liability in
this matter, the Death and Permanent Total Disability Trust Fund will
credit appropriate permanent partial disability payments from the
September 26, 1997, injury toward PECD’s maximum liability in this claim
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pursuant to Ark. Code Ann. §11-9-502.

10. The preponderance of the evidence provides that the claimant’s 3%
permanent impairment rating to the shoulder was paid timely by
Respondent #1 when payments were begun on January 5, 2009 for
permanent and total disability benefits.  There is no penalty or interest or
attorney fees owed for the 3% permanent impairment rating.  

11. The preponderance of the evidence provides that the claimant remained
in his healing period and unable to earn wages from February 2, 2002
through September 2, 2003. 

 
12. Respondent #1 owes the difference in what was paid in permanent partial

disability benefits and what should have been paid in temporary total
disability benefits (February 2, 2002 through September 2, 2003) as well
as an 18% penalty on the difference.  

13. The temporary total disability issue for the time period February 2, 2002
through September 2, 2003 is not res judicata.  

 
14. Respondent #1 is responsible for the permanent and total disability

benefits.

15. Attorney fees are not owed on the Permanent and Total Disability
benefits.

16. Respondent #1 has failed to prove by a preponderance of the evidence
that the Second Injury Fund is liable for benefits based on the
combination of injuries being greater than the most recent injury in and of
itself. 

 
17. Second Injury Fund is dismissed from this case.

18. The claimant’s attorney is entitled to the maximum statutory attorney’s fee
on benefits awarded herein, one-half of which is to be paid by claimant
and one-half to be paid by respondents in accordance with Ark. Code
Ann. §11-9-715, Coleman v. Holiday Inn, 31 Ark. App. 224, 792 S.W.2d
345 (1990) and Chamness v. Superior Industries, W.C.C. E019760
(Opinion filed March 4, 1992).

DISCUSSION

This matter involves various injuries to include back injuries, a shoulder injury
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and a knee injury which Respondent #1 accepted and has paid indemnity and medical

benefits.  Respondent #1 accepted the claimant as permanently and totally disabled as

of January 5, 2009 and has been paying indemnity benefits at the permanent total

disability rate since, pending a resolution of Second Injury Fund liability.  

A hearing was held on October 7, 2009 with the issues limited to temporary total

disability, permanent impairment for the claimant’s shoulder injury and attorney’s fees. 

An Order and Opinion was filed December 8, 2009 finding in pertinent part that the

claimant had reached the end of his healing period for his back on January 2, 2009 

and reached the end of his healing period for his shoulder on January 5, 2009 and that

the clamant had sustained a 3% permanent impairment rating to his shoulder.  

ADJUDICATION

PERMANENT IMPAIRMENT RATING

Clearly, there is no disagreement that the claimant was assigned a 3%

permanent impairment to his shoulder on January 5, 2009 by Dr. Collins.  The

December 8, 2009 Order specifically stated that the claimant was entitled to the 3%

rating and Respondent #l was liable for such.  Respondent #1 accepted that the

claimant was entitled to permanent and total disability benefits effective January 5,

2009 and began paying benefits.  The 3% rating would entitle the claimant to

$2,092.50.  Respondent #1 has paid permanent benefits calculated from January 5,

2009 through January 31, 2011 using the total disability rate and this amounts to

$22,248.  Respondent #1 has most decidedly fulfilled its responsibility for the 3%

impairment rating and began paying it timely.  There are no penalty or interest charges
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that can be assigned pertaining to the 3% impairment rating to the shoulder. 

Respondent #1 did not controvert the 3% rating, therefore, attorney fees are not owed.

TEMPORARY TOTAL DISABILITY AND RES JUDICATA

The claimant and Respondent #2 both contend that the claimant remained in his

healing period  from the date of the injury (September 26, 1997) until January 5, 2009. 

The only time frame in contention is February 2, 2002 through September 2, 2003

when Respondent #1 paid permanent partial disability instead of temporary total

disability benefits.  Respondent #1 contends that Dr. Peek on December 12, 2001

opined that the claimant reached maximum medical improvement regarding his back

and he was referred for some pain management.  Dr. Jim Moore performed an

Independent Medical Evaluation and he opined on January 28, 2002 that the claimant

was not a candidate for anything else aggressive and stated if the claimant was not at

the end of his healing period, he should soon be.  Dr. Moore assigned a 15%

permanent impairment rating.  Respondent #1 paid the claimant permanent partial

disability benefits from February 2, 2002 until he re-entered a new healing period on

September 3, 2003.  

In order to be entitled to temporary total disability benefits, the claimant must

remain in his healing period and be totally unable to earn wages.  Ark. State Hwy. &

Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period

is that period for healing of the injury which continues until the employee is as far

restored as the permanent character of the injury will permit.  Nix v. Wilson World Hotel,
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46 Ark. App. 303, 879 S.W.2d 457 (1994).  If the underlying condition causing the

disability has become stable and if nothing further in the way of treatment will improve

that condition, the healing period has ended.  Id. Whether an employee's healing

period has ended is a factual determination to be made by the Commission.  Ketcher

Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).  The persistence of

pain is not sufficient in itself to extend the healing period.  Mad Butcher, Inc. v. Parker,

4 Ark. App. 224, 628 S.W.2d 582 (1982). 

A review of the medical evidence from February 2, 2002 through September 3,

2003 provides that Dr. Richard Peek and Dr. Carl Covey, both treating physicians of

the claimant, continued to state that the claimant was temporarily and totally disabled. 

There was some confusing medical with Dr. Peek’s December 12, 2001 letter when he

stated the claimant has reached the point of maximum improvement.  Dr. Peek

suggested referring the claimant to Dr. Covey for some pain management and even

suggested an independent evaluation regarding further surgery.  Dr. Jim Moore did the

independent evaluation and on January 23, 2002 he opined that some additional

testing was recommended but he did not recommend additional surgery.  He further

opined that if the claimant was not at the end of his healing period, he should soon be

there.                                          However, Dr. Richard Peek on February 26, 2002,

opined in a report that the claimant’s condition had not improved.  Dr. Peek further

qualified his December 12, 2001 report where he said the claimant had reached

maximum medical improvement and stated this was related to the IDET and surgeries

that had been performed.  Dr. Peek went on to state the claimant had not reached a
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medical care plateau and continued to be disabled from employment.  On May 10,

2002, Dr. Covey discussed a proposed procedure on two of the claimant’s lumbar discs

which would need a four week recovery time.  Dr. Covey was recommending a

nucleoplasty or even a pain pump. On August 16, 2002, Dr. Peek continued to see the

claimant and opined he was still under active treatment and was disabled from work.  

Dr. Peek’s August 27, 2002 medical report discusses the claimant’s new herniation or

recurrent disc herniation and suggested epidural injections initially and then the

arthroscopic discetomy.  Clearly, the medical evidence provides that the claimant had

not reached maximum medical improvement and continued to be temporarily totally

disabled from February 2, 2002 through September 2, 2003.  

Respondent #1 paid permanent partial disability benefits for that period rather

than temporary total disability benefits and is now responsible for the difference in

those benefits.  Pursuant to Ark. Code Ann. §11-9-802 (b) Respondent #1 owes an

18% penalty for its untimely payment of temporary total disability benefits.  The penalty

would attach to the difference in temporary total disability benefits and the permanent

partial disability benefits paid.        

At the October 7, 2009 hearing in the Bell v. Arkansas Game & Fish Commission

matter, there were no specified dates of additional temporary total disability benefits

that were identified.  The claimant was contending at that time that he remained in his

healing period for his back and should be paid temporary total disability benefits rather

than permanent total disability benefits he was being paid.  The Second Injury Fund

was contending that the claimant was temporarily and totally disabled from September
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26, 1997 to a date to be determined.  Again, there were no specific time frames

identified when the claimant was not paid temporary total disability benefits except for

the period from January 5, 2009 forward.  It was determined by the administrative law

judge following that hearing that the claimant’s healing period ended for the claimant’s

back on January 2, 2009 when Dr. Peek opined that further surgery would not benefit

the claimant and stated  “It is my opinion due to the totality of his care and overall

medical condition that he is permanent and totally disabled from employment on an

indefinite basis.” Jt. Exh. #1, p. 77.  Dr. Collins assigned a rating for the claimant’s

shoulder and opined he was at maximum medical improvement for the shoulder on

January 5, 2009.  

The finding in the December 8, 2009 Order and Opinion in Bell v. Arkansas

Game & Fish Commission was:

5.  The preponderance of the evidence provides that the
claimant reached the end of his healing period for his
shoulder on January 5, 2009, and he reached the end of his
healing period for his back on January 2, 2009. 

Respondent #2 and the claimant both contend that this finding provides that the

claimant remained continuously in his healing period from the date of the injury,

September 26, 1997 through January 5, 2009 and this issue is now res judicata and is

the law of the case.  The doctrine of res judicata prohibits a court from reconsidering

issues of law and fact that have already been decided in a prior hearing. See, Redden

v. Arkansas State Bd. of Law Exam'rs, 371 Ark. 584, 269 S.W.3d 359 (2007); Clampitt

v. Geurin, 2010 Ark. App. 558,_____S.W.3d______.  Res judicata bars not only
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relitigation of claims that were actually litigated in the first suit but also those that could

have been litigated.  See, Winrock Grass Farm v. Aff. Real Est. App. of Arkansas 2010

Ark. App. 279; Linder v. Ark. Midstream Gas Serv. Corp., 2010 Ark. 117, ___ S.W.3d

___. The key question regarding the application of res judicata is whether the party

against whom the earlier decision is being asserted had a full and fair opportunity to

litigate the claim in question.  Id.

At the October 7, 2009 hearing on the issue of temporary total disability,

Respondent #1 mistakenly thought the hearing was simply to be on the issue of

whether the Second Injury Fund or PECD was liable for Permanent and Total Disability

Benefits.  Neither the claimant nor Respondent #2 provided a specific identification of

the period of time that benefits were in dispute while taking into consideration this claim

spanned a period of twelve years.   I am not persuaded that Respondent #1 was aware

of an issue with temporary total disability except for the period from January 5, 2009

forward.  For these reasons, I find that res judicata does not apply to the temporary

total disability issue before January 2, 2009.  

I find the preponderance of the evidence supports the position that the claimant

remained in his healing period and was totally unable to earn wages from February 2,

2002 through September 2, 2003 as outlined above.  I find Respondent #1 is

responsible for the difference in the permanent partial disability benefits paid and the

temporary total disability benefits owed.   An 18% penalty is also awarded pursuant to

Ark. Code Ann. §11-9-802(b) for Respondent #1’s late payment. Whether the doctrine

of res judicata applies or not, the outcome is the same.  The claimant is owed benefits.
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            SECOND INJURY FUND LIABILITY

The next issue to consider is whether PECD or the Second Injury Fund is

responsible for the permanent and total disability benefits currently being paid to the

claimant.  Second Injury Fund liability is codified at Ark. Code Ann. §11-9-525.  In order

to establish Second Injury Fund liability, three factors must be present and those were

outlined in Mid-State Constr. Co. v. Second Injury Fund, 295 Ark 1, 746 S.W.2d 529

(1988).  Those factors are: (1) the employee must have suffered a compensable injury

at his present place of employment; (2) prior to that injury, the employee must have had

permanent partial disability or impairment; and (3) the prior disability or impairment

must have combined with the recent compensable injury to produce the current

disability status (as opposed to the second injury alone accounting for the current

disability).  

The first factor of the Mid-State test in the present matter is not in dispute.  The

claimant did sustain a compensable injury on September 26, 1997 and the claim was

accepted and benefits have been paid to include permanent impairments.  The second

factor of Mid-State provides that the claimant must have had permanent partial

disability or impairment for an injury or condition before the compensable injury at the

present place of employment.  The claimant in the present case worked for DeGray

State Park and on July 9, 1994 sustained a low back injury.  This injury was accepted

as compensable and benefits were paid.  Dr. Richard Peek treated the claimant for this

injury and a 5% permanent impairment was assigned and this was accepted and paid

by the respondents.  Dr. Peek on July 10, 1994 indicated that because of the severe
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nature of the claimant’s pain, it appeared the claimant had an annular tear and an MRI

was ordered.  The radiologist, Dr. King, issued his report following the MRI and there

was no mention of an annular tear.  On September 29, 1995, Dr. Peek opined as

follows:

Mr. Bell has sustained a lumbar injury.  We have obtained
objective findings on MRI scan which showed an annular
tear.  Luckily, we were able to treat this non-surgically.  He
does have residual pain, diminished range of motion and
sciatica and tenderness to palpation relation to his injury.  In
addition, it appears the patient’s symptoms have reached a
plateau at the current time.  He still requires anti-
inflammatory medications and occasional analgesics and
muscle relaxers to control his symptomatology.  He has a
5% partial permanent impairment rating related to the disc
injury at L5-S1.  We will need to check him intermittently to
evaluate his condition.   CNME at 70.  

Certainly this notation reflects objective findings and Dr. Peek stated that the claimant

required muscle relaxers for his symptoms and that is a strong implication of the

presence of muscle spasms, another objective finding.  See, Fred’s Inc. v. Jefferson,

361 Ark. 258, 206 S.W.3d 238 (2005).  

Dr. Peek can assuredly assign a rating for a condition where there are objective

findings.  The Guides to the Evaluation of Permanent Impairment, 4th ed,(Guides) is just

that, a guide to assist in the determination of impairment ratings.  Singleton v. City of

Pine Bluff, 102 Ark. App. 305, 285 S.W.2d 253 (2008).  Certainly the 5% rating is well

within the parameters allowed by the Guides for a non-operated lumbar disk.  See

Guides, page 113, Table 75, §II(B).

I give great weight to the opinion of Dr. Peek and find that his 5% rating was
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appropriate and was accepted and paid by the respondent employer.  I find that factor

two  of the Mid-State test has been met.

In order for the Second Injury Fund to be liable for permanent and total benefits,

PECD must meet its burden of proof that also the third factor of the Mid-State case has

been met by proving that the combination of the 1994 injury when combined with the

current disability status is greater than the disability which would flow from the last work

injury of 1997, considered alone and of itself.  

The claimant testified in his July 2010 deposition that he recovered from his

1994 injury and was not placed on any physical limitations.  The claimant testified that

he felt he was 100% able to perform the work at Game & Fish although the job required

a lot of heavy manual labor which included lifting seine nets weighing 350-400 pounds. 

The claimant testified he continued to see Dr. Peek after his 1994 injury for periodic

checkups but he did not miss work.  D.23-26.  It is noted the claimant was seeking

some medical treatment from Dr. Abraham and Dr. Peek in July, August and early

September 1997 and had undergone some epidural injections for his back.

A review of the September 26, 1997 work injury, considered alone, reveals that

the claimant has undergone six surgical procedures relating to three separate levels of

his lumbar spine with the healing period spanning over eleven years.  While treating for

his back, the claimant has incurred a compensable consequence to his right knee

which required surgery and was assigned a 15% permanent impairment rating to the

lower extremity.  The claimant cannot stand long and wears a knee brace and has

trouble sleeping because of the knee pain.  The claimant has been advised that he will
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eventually need a right knee replacement.  The claimant also sustained a compensable

shoulder injury which required surgery and later a 3% permanent impairment rating was

assigned.  

The medical evidence following the September 26, 1997 incident does not

indicate that the claimant’s current problems are related to the claimant’s prior low back

condition stemming from the 1994 incident.  Dr. Peek treated the claimant for the 1994

incident and for the 1997 incident.  Encompassed in the claimant’s problems are his

back symptoms and the surgeries following the 1997 injury, his right knee problem

following his 1997 injury and his shoulder problems following his 1997 injury.  I am

unable to find that there is a combination of the 1994 and the 1997 injuries that is

greater than the disability stemming from the 1997 injury alone.  Therefore, I find that

Respondent #1 is liable for the permanent and total disability benefits for the claimant. 

The Second Injury Fund is dismissed from the claim.   Respondent #1 accepted the

claim as permanent and total on January 15, 2009, pending a determination of Second

Injury Fund liability and notified the Second Injury Fund.  The effective date of

permanent and total disability was January 5, 2009.  Because Respondent #1 did not

controvert benefits, I find that attorney fees are not owed.  

ORDER

The preponderance of the evidence provides that the claimant’s 3% permanent

impairment rating to the shoulder was paid timely by Respondent #1 when payments

were begun on January 5, 2009 for permanent and total disability benefits.  There is no

penalty or interest or attorney fees owed for the 3% permanent impairment rating.  The
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preponderance of the evidence provides that the claimant remained in his healing

period and unable to earn wages from February 2, 2002 through September 2, 2003. 

Respondent #1 owes the difference in what was paid in permanent partial disability

benefits and what should have been paid in temporary total disability benefits as well

as an 18% penalty on the difference.  The temporary total disability issue for the time

period February 2, 2002 through September 2, 2003 is not res judicata.   Respondent

#1 is responsible for the permanent and total disability benefits.  Attorney fees are not

owed on the Permanent and Total Disability benefits. Respondent #1 has failed to

prove by a preponderance of the evidence that the Second Injury Fund is liable for

benefits based on the combination of injuries being greater than the most recent injury

in and of itself.  Second Injury Fund is dismissed from this case.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715, Coleman v. Holiday

Inn, 31 Ark. App. 224, 792 S.W.2d 345 (1990) and Chamness v. Superior Industries,

W.C.C. E019760 (Opinion filed March 4, 1992).

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

_______________________________
LINDA K. MARSHALL
Administrative Law Judge


