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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On January 31, 2011, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit.

At the time of the pre-hearing conference and in a subsequent filing, the claimant
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contended that the amount of his anatomical impairment was greater then the 9% whole body

impairment accepted by Respondent #1.  Subsequent to the pre-hearing conference in

correspondence of March 28, 2011, Respondent #1 accepted a wage loss disability of 9% to the

body as a whole.

The testimony of Jacob Ballard, coupled with medical reports and other documents

comprise the record in this claim.

DISCUSSION

Jacob E. Ballard, the claimant, with a date of birth of March 10, 1958, completed the 

eleventh grade in high school and later returned to obtain a GED.  The claimant attended

Leachville High School and quit same to go to work.  The claimant offered that he was a C

average or normal student.  The testimony of the claimant reflects that he is able to read, write,

and do general math.  The claimant has a computer and is able to use it for the basics.  

The claimant’s only other education experiences have been the product of job related

training with various employers.  The claimant has a water operator license, and at one time held a

HVAC license that is now on hold because he no longer uses it.  Regarding the water license, the

claimant explained that it was required in order to be around a water system or work at a water

system.  The claimant testified regarding the length of classes that he had to attend in order to

obtain and maintain the water license:

It’s usually around 40 hours.  You have so many
hours of training you have to take per year to get to it, so
it’s usually around 24 hours a year to get your basics. (T. 10).

The claimant’s water license remains active.  The claimant obtained the water license because

respondent-employer required him to do so.  
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The claimant’s testimony reflects that he has never had a job during his entire life time that

did not require him to lift over 50 pounds.  The claimant testified that he has not had a desk job or

a light-duty job.  Regarding the year that he obtained his GED, the testimony of the claimant

reflects:

It was ‘91 or two, somewhere along in there.  One of
the factories I was working with required me to go get it. (T. 11).

In describing his work history, the claimant testified that most of his jobs were of several

years duration, and that the reason he had to find another place to work is because a lot of the

plants closed.  The testimony of the claimant reflects that prior to 1984 he worked at Brown Shoe

Company in the maintenance department for quite a while.  The claimant’s job duties in the afore

employment involved moving machinery around in the plant to different places, and repairing the

conveyor and the sewing machines as well as general maintenance.  Claimant estimates his hourly

wage rate at $8.00 to $10.00, at the time he left the afore employment.  Claimant described the

shoe company job as medium to heavy labor.

The claimant worked at a canning company in Blytheville, Arkansas, from 1984 until

1991, as a boiler operator.  It was during the afore employment that he obtained his boiler

training.  The claimant performed the same duties at the Bush Canning factory as he would later

perform during his employment with Swift Elkridge/Butterball.

The claimant was employed by Swift Elkridge, which in now Butterball, as a boiler

operator.  The claimant explained that his job duties as a boiler operator entailed overseeing the

running and maintenance on the boiler and keeping the steam pressures up in the plant.  The plant

had four (4) boilers which required maintenance, operation and upkeep.  The claimant was also
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responsible the maintenance and operation of the refrigeration that had six (6) compressors for it

as well as the 60 refrigeration units out in the plant to keep the plant chilled.  The claimant

described his job at the Swift Plant as medium to heavy labor.  The testimony of the claimant

reflects that he worked the Swift job for four (4) to five (5) years and was earning about $12.00,

per hour when he left.  

Prior to his employment with the City of Leachville, the claimant worked for four (4) to 

five (5) years with a company called Arlie Home Fashions, which made pillows, comforters and

curtains.  The claimant explained that he was with the maintenance that traveled around to the

different plants to oversee the maintenance and the moving of machinery from one plant to

another.  The claimant explained that his job title was called Research and Development.  Clamant

estimates that at the time he quit working at Arlie Home Fashions he was earning $12.00 to

$13.00 per hour, which was basically the same amount as he earned for the City of Leachville. 

The clamant explained that he left the job with Arlie Home Fashions because he did not like all of

the traveling and he was offered the job with the City of Leachville by the mayor.  The claimant

characterized the job with Arlie Home Fashion as heavy labor.  

The claimant testified that he commenced his employment with the City of Leachville in

July 1998, as a general laborer in the water department.  In terms of his day to day job duties

during his early employment with the City of Leachville, the claimant testified:

We did the chemical treatments, you know, of the water,
the wastewater and all the up keeps and doing all the water taps
and putting in the lines and the valves and just whatever.  You
know, whatever that required us to do. (T. 12).

The testimony of the claimant reflects that as a general laborer in the water department he was
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required to lift heavy weight, stand for long periods of time, and substantial walking:

Yes.  It takes about a week to read the meters and that’s
a lot of walking and stooping and bending. (T. 12).

After about a year of employment with the City of Leachville, the claimant was promoted to the

position of superintendent.  In describing what, if any changes the promotion had on his job

duties, the claimant testified:

It’s basically the same.  It’s just they have to have someone
in charge to be in charge of everything and look over everything. (T. 13).

The testimony of the claimant reflects that in addition to supervising two (2) employees, he

performed the same job duties.  The claimant testified that he had to complete paperwork of the

two (2) employees that he supervised, to include setting their schedules.  As far as any

responsibility regarding payroll, the claimant testified that he turned in their hours and the time

that they worked each week to the secretary.

The claimant testified that he is not physically capable at this juncture of doing any of his

past jobs due to his back pains growing out of the July 27, 2009, compensable injury.  In

describing the mechanics of the July 27, 2009, accident which resulted in his back injury the

testimony of the claimant reflects:

Yes.  We were unloading some valves and things out of 
the back of the truck that we were moving from one building 
over to another and when we got it to the edge of the truck it kind
of slipped off the side of the truck and I was trying to kind of hang
onto it and it twisted me and that’s when they say the disk went out
because I just, I locked up and couldn’t hardly move. (T. 21).

The sustained an injury to his low back in the July 27, 2009, accident.

The claimant testified that he received medical treatment in connection with the low back
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injury.  The claimant was seen at St. Bernards Medical Center, where he underwent diagnostic

studies, to include a CAT scan and an MRI scan.  The testimony of the claimant reflects that the

symptoms he experienced while under the care of Dr. John Johnson included back pain,

numbness, tingling and burning in leg and foot.  

The testimony of the claimant reflects that he eventually came under the care and

treatment of Dr. Shahim.  The clamant testified that at the time he came under the care of Dr.

Shahim his physical symptoms were that same as while under the care of Dr. Johnson.  The

claimant underwent surgery by Dr. Shahim.  The claimant explained that while the surgery did

help, in that it did relieve some of the tension in his back, however did not get rid of all of it.  The

testimony of the claimant reflects that following the first surgery he continued to have problems

with pain and numbness in his leg and foot. 

The claimant confirmed the notation in his medical records regarding his heart condition. 

Specifically, the claimant testified that while he has artery disease he has eight (8) stents in place

in the arteries.  The claimant explained that he usually sees his cardiologist once a year, if he does

not have any problems.  The claimant added that following the last visit he is supposed to return

in six months to make sure everything is alright.  Medication-wise in the treatment of his heart

complaint, the claimant testified that he takes a blood pressure pill and an aspirin a day.  

The claimant had the stents put in before his July 27, 2009, compensable injury.  Further,

the claimant denies that his heart condition ever prevented him from performing his job duties for

the City of Leachville.

The testimony of the claimant reflects that following his surgery by Dr. Shahim additional

diagnostic testing was performed, to include another MRI scan.  The claimant acknowledged that
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Dr. Shahim also performed some injections, which provided relief for three to four weeks. 

Thereafter, the testimony of the claimant reflects that the pain would return “pretty persistent”. 

The claimant maintains that there was not much improvement in his condition as he continued to

treat with Dr. Shahim following the first surgery.  

The claimant testified that the only additional testing that Dr. Shahim ordered was the

MRI which was performed before the second surgery.  The testimony of the claimant reflects that

the second surgery performed by Dr. Shahim in the treatment of his compensable injury was a

fusion.  Regarding the results of the second surgical procedure, the claimant testified:

Well, it was going pretty good when he was in there
doing it but he was putting like a plate and some screws or
something and when he was cinching the screws up it kind of
crumbled and it kind of moved sideways so he took that back 
out and put new bone and a fiber wire wrap of some sort he 
called it, I’m not really sure what that is. 

It’s still about the same as it was.  It’s some improvement
but I mean I’m getting to where I’m learning to tolerate this the 
best I can. (T. 26).

The testimony of the claimant reflects that he continues to have problems with his right foot with

numbness in the big toe and down the side of the foot.  The claimant added that he has not been

able to feel the big toe of his right foot since the injury.  

The claimant testified that he has seen Dr. Shahim twice since he was rated on November

29, 2010.  The claimant’s testimony reflects that Dr. Shahim was supposed to schedule him for a

nerve burning procedure, however he has not heard anything back on it.  As to whether he was

happy with the treatment received under the care of Dr. Shahim, the claimant responded:

No, not really but I don’t know, you know, if it could
have been done better or not. (T. 28).
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The claimant was uncertain if that he had undergone injections by Dr. Shahim since being

released.  As to whether he would undergo additional procedures if authorized by respondent #1,

the claimant testified:

I would have to do some strong considering on it.

I just, I’ve had so much done already I don’t know if
that would, if I knew it would help then I would have them
done, yes.  But they were going to set up a consultation for the
doctor that does it to kind of explain the ins and outs of it 
because I’m really not familiar with it so I couldn’t really say 
if I would have it done or not without kind of talking to them
and seeing what it does for me. (T.28).

The claimant acknowledged undergoing a functional capacity evaluation and giving his

best effort during the testing.  The claimant continued to take pain medication in the form of

Ultram for his back pain.  Regarding the frequency of taking the Ultram, the claimant offered that

sometimes every day to every two days, depending on his level of pain.  The claimant testified that

he usually take the medicine at night so that he can rest and sleep.  The testimony of the claimant

reflects regarding the impact of Ultram on him when he takes it:

It makes me rest.  I only take it at nighttime, at bedtime.
And it makes me rest a little better.  If I don’t, I have to get up 
in the middle of the night and kind of walk around or stretch
awhile. (T. 29-30).

The testimony of the claimant reflects that his current symptoms, attributable to the July

27, 2009, back injury are constant numbness and pain are back down the hip and leg to the toes. 

The claimant assessed his pain level for the afore at a four to five out of ten.  With respect to any

variation on the level of pain, the claimant offered:

It’s just depending on what I’m out doing, if I do a lot
of walking or sitting, you know, at long periods of time it will
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get worse. (T. 31).

When the pain gets worse, the claimant testified then the pain level is at an eight, at which point

he takes a pain pill.  

The claimant testified that he has to rest a lot during the day.  The claimant offered that he

is able to sit for thirty to forty-five minutes before having to get up, and about the same length of

time standing before having to sit down.  The claimant’s testimony reflects that he is able to walk

a couple of blocks or so a day.  The claimant testified that when he lifts fifteen or twenty pounds

“it hurts pretty bad”, and as such he restricts his lifting to under 20 pounds.  

The claimant testified that it is his understanding that the functional capacity evaluation

placed him in the light-duty capacity.  The claimant denies ever having had a light-duty job. 

Regarding his efforts to find work, the claimant testified:

I’ve looked at some of the schools and I’ve looked at
some farm jobs and some sales jobs and different places, sales,
different items and stuff. (T. 32).

The claimant explained that he applied for a maintenance position at the school.  The claimant

acknowledged that most of the places that he looked for work exceeded the light-duty capacity. 

The claimant has not worked since the July 27, 2009, accident.  The claimant testified that while

he wants to work, he has not gotten a job, explaining:

I just can’t, a lot of them are not hiring and then I’ve 
not been physically able to really hold one down. (T. 33).

As far as returning to school, the claimant’s testimony reflects:

Yes, I’ve thought about it but I don’t know really what 
I would, you know, one I could find that I could do. (T. 33). 

The claimant testified that base on his physical condition there is not a job that he can perform
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that he is trained for.

The testimony of the claimant reflects that his present source of income is the workers’

compensation indemnity benefits that he is receiving.  At the time of the hearing the claimant had

applied for social security disability a couple of weeks earlier, however had not been approved.

The claimant provided testimony regarding his typical day.  The claimant testified that he

has difficulty sleeping, explaining that he usually sleeps two or three hours at a time before having

to get up.  Claimant estimates that he sleeps four to six hours a night usually.  After getting up for

the day, the claimant testified:

Have a little breakfast, you know, and go outside for 
awhile, walk around in the yard, sit around, help cook some 
and do a little bit of the cleaning in the house, maybe help a 
little bit out in the yard with some of the lighter yard work. (T. 35).

While the claimant reads the news paper, he does not watch much television.  The claimant

continued regarding his daily activities:

We go to Wal-Mart every now and then to get our groceries
and things like that and just kind of get out of the house and go for
a little while. (T. 36).

The claimant added that he spends a significant amount of time during the day trying to rest

because of his back.  

The claimant testified that he has had surgery on his neck, noting that he has a plate in the

neck.  The afore surgery was performed by Dr. Eubanks in Jonesboro in 2003 or 2004.  The

claimant testified that the neck injury was sustained while employed by the City of Leachville and

was work related.  The claimant testified that he was off work for four to six weeks and returned

to the employment of the city performing the same job, which he was physically able to performed
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following the neck injury and surgery.    The testimony of the claimant reflects that he was off

work for two to three weeks after the stents placement in 2009.

During cross-examination the claimant relayed that his wife does not work and that the

only income for the family is his workers’ compensation indemnity benefits.  As to his plans for

income once the workers’ compensation indemnity benefits cease the claimant testified:

I’m not sure yet.  I’m trying to get this disability thing
but I’ve also been looking for something maybe that I could do
in the process. (T. 38).

The testimony of the claimant reflects that he last submitted an job application to a farm close to

his home the week prior to the hearing.  The farm position was that of a general laborer, which

included driving a tractor and other tasks.  The claimant acknowledged that while the bouncing up

and down on a tractor would not be something that his back could withstand, he explained his

reasoning for submitting the job application:

I’ve been trying several places to get a job just to see if I 
could actually find one. 

I just needed to see if I could find a job that I might could
handle. (T. 39).

The claimant was not offered vocational rehabilitation by respondents.  It is the position of the

claimant that had vocational rehabilitation been offered he would have accepted it. The claimant

acknowledged that he has not looked into vocational schooling.      

The claimant acknowledge that in addition to obtaining his GED as a result of a

requirement of one of his jobs, he has also attended and completed training in accordance with the

requirement of other jobs.  The claimant testified that his understanding of returning to school

would be one of going back to learn a trade that he could do.  The claimant has supervised other
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employees as a part of his job responsibilities.  (T. 41-42).    

The testimony of the claimant reflects that in his employment with respondent he worked

with chemicals.  The claimant had a certification to work in the Water Department and a

certification to work in the Wastewater Department.

The claimant testified that Leachville is approximately thirty (30) miles from Blytheville. 

The claimant acknowledged that he has not submitted an employment application at Nucor Steel

or any of the other large plants in the area.

The claimant acknowledged that he is better off as a result of the surgeries that he has

undergone in the treatment of his back injury.  The claimant is able to drive.  

The medical in the record reflects that the claimant treated with his primary care physician,

Dr. John Johnson, in connection with the July 27, 2009, back injury until he was referred to Dr.

Reza Shahim, a Little Rock neurosurgeon. (JX #1, p. 1-13).  A September 23, 2009, report of Dr.

Shahim reflects regarding the claimant:

HISTORY OF PRESENT ILLNESS: This is a pleasant 51 
year old gentleman who has been having severe lumbar 
radiculopathy.  He had a work injury in July after lifting.  He
developed a new onset of lower back, right hip and right leg
pain.  The pain radiates down the right leg with intermittent 
right leg weakness and numbness, burning and tingling in the
dorsum of the foot and also right foot weakness.

*       *       *

STUDIES REVIEWED: I reviewed his MR of the lumbar 
spine with him.  He does have a moderate to large disc herniation 
at L5-S1 in the foramen causing significant right L5 nerve root 
compression.

DECISION MAKING: I have discussed all options with him.
He could undergo epidural steroid injections and physical therapy.
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   Because of the severity of his symptoms, we have discussed 
the we discussed the technical aspects of lumbar transforamial
diskectomy.  The risk of surgery includes infections, bleeding
resulting in a hematoma requiring evacuation of the hematoma, 
paralysis which could be permanent resulting in weakness or 
numbness, spinal fluid for recurrent disc disease or adjacent 
levels due to progression of disc disease, and failure to improve
to chronic nerve irritation or severe disc disease.  The risks and 
complications related to anesthesia includes blood clots in the 
lung, heart attack, stroke, severe allergic reactions, any of which
could result in death or severe disability.

We will place him on Naprosyn on a prn basis.  We will also 
obtain authorization for an Aspen LSO brace for back support.
We’ll plan on lumbar transforaminal diskectomy at right L5-S1.
(JX #1, p. 14).

On October 16, 2009, the claimant underwent a lumbar decompression at L5-S1 on the right

under the care of Dr. Shahim at the Arkansas Surgical Hospital. The operative report of the afore

reflects, in pertinent part:

OPERATIVE FINDINGS: Wide foraminotomy was done with 
medial facetectomy at L5-S1 right.  Through a transforaminal 
approach, subligamentous disc herniation was removed which
was causing nerve root compression.  There was significant disc
disease with endplate deterioration, ligamentous annular tear, 
and severe facet arthropathy.  Wide decompression was done with 
transforaminal discectomy.  Multiple subligamentous fragments 
were removed.  Localizing film was interpreted by me.  Operating
microscopy was used for transforaminal discectomhy. (JX #1,p. 16).

A November 4, 2009, chart note of Dr. Shahim regarding the claimant reflects:

CHART NOTE: I saw Mr. Ballard today.  He is status post 
lumbar decompression at L5-S1.  He is doing better but his symptoms
have not resolved.  The incision has healed well and the staples were
removed today.

DECISION MAKING: I will place him in an Aspen LOS brace.
I would like for him to remain off of work for another month.  He
has some cardiac history.  He is going to follow up with his 
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cardiologist.  I have refilled his pain medications.  We’ll follow
up with him in a month. (JX #1, p. 17).

A chart note of December 3, 2009, of Dr. Shahim regarding the claimant recorded that while he

was not having any leg symptoms he did have axial back pain.  The chart note further reflected

that the physical therapy had not helped the claimant in the past and the claimant did not want to

go through it again.  The chart note concluded:

DECISION MAKING: The patient is off of work currently.  I 
have asked Worker’s Comp for a follow up MRI of the lumbar
spine to assess for nerve root compression or recurrence.  We 
have placed him in a brace.  He should limit bending, twisting, 
and heavy lifting.  I will keep him off of work for the next month.
I have refilled the pain medication. (JX #1, p. 18). 

The January 25, 2010, report of Dr. Shahim regarding the claimant reflects in pertinent part:  

CHART NOTE: Mr. Ballard is status post lumbar diskectomy 
and decompression at L5-S1 and L4 on the right side.  He does
have persistent radicular symptoms on the right side.

STUDIES REVIEWED: I obtained an MRI of the lumbar spine.
There is inflammatory changes at the L5 level where the 
decompression was done.  There is three level degenerative disc
disease at L3-4, L4-5 and L5-S1.

DECISION MAKING: He may require redo decompression at 
the above levels, although I don’t see any recurrent disc herniation
there may be recurrent subligamentous disc protrusion at L5 level.
He may require redo decompression at L4-5 and L5-S1.  I have
recommended an epidural steroid injection.  I have asked him to 
avoid bending, twisting, and heavy lifting.  I have refilled the pain
medication.  We plan on follow up with him in a few weeks. 
(JX #1,p. 19).

During the claimant’s February 25, 2010, follow up visit with Dr. Shahim, persistent axial back

pain was noted, as well as right hip and right leg pain.  While the epidural steroid injections 

provided temporary improvement in his symptoms, not all of his pain was eliminated.  The chart
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note concluded:

I have recommended to him to undergo another epidural steroid
injection.  If he does not respond to that, then he should consider
redoing the decompression at L4-5 and L5-S1.  I think there is
most likely some recurrence with facet disease that is causing 
persistent radiculopathy that could be treated with redo decompression.
(JX #1, p. 20).

When the claimant was seen again on March 17, 2010, the chart note of the visit reflects:

CHART NOTE: Mr. Ballard is status post lumbar decompression.
He has had two epidural steroid injections; one was done recently.
He has had very temporary relief from the injections.  He still 
complains of significant axial back pain with intermittent right hip
and right leg pain.  He underwent a course of physical therapy also,
and that does not seem to help.  Bracing helps reduce his pain 
symptoms.

*       *       *

STUDIES REVIEWED: I reviewed a lumbar spine MRI .  There
is evidence of a recurrent lateral recess stenosis at L4-5 and L5-S1
and inflammatory changes at both levels.

DECISION MAKING: I have recommended to him to consider 
redo decompression at L4-5 and L5-S1, although he may ultimately
require a lumbar fusion at these levels.  Instead of instrumented 
fusion, because he has significant facet disease, a posterior facet 
fusion at L4-5 and L5-S1 with posterior wiring would also be 
reasonable.  We discussed the technical aspects of surgery.  We’ll
plan on redo decompression at L4-5 and L5-S1 with possible 
posterior innerfacet fusion with posterior and spinous process wiring. 
(JX #1, p. 23).

The medical reflects that on March 30, 2010, the claimant was again admitted to Arkansas

Surgical Hospital under the care of Dr. Shahim and underwent a second surgical procedure.  The

operative report reflects that the following procedures were performed during the March 30,

2010, admission:



16

1. Redo decompression with redo discectomy at L4-5 right.
2. Posterior decompression also at L5-S1 redo.
3. Interpretation of localizing fluroscopy.
4. Implantation of NuVasive spinous clamp and removal

of the clamp in the same setting.
5. Posterior spinous process wiring at L4-5 using #5 Fiber

Wire.
6. Posterolateral fusion with local autologous bone graft, 

bone marrow aspirate from iliac crest, and allograft 
bone chips.

7. Operating microscopy.
8. NuVasive intraoperative EMG monitoring from L1 to S1

for two hours with intraoperative stimulation of the 
pedicles and continuous EMG monitoring. (JX #1 p. 21).

The April 15, 2010, report of Dr. Shahim reflects, regarding the claimant:

CHART NOTE: I saw Mr. Ballard today.  He is status post lumbar
decompression and fusion at L4-5 and L5-S1.  He is doing better. 
The incision has healed well and the staples were removed today.

*        *        *

DECISION MAKING COMPLEXITY: The patient’s medical
decision making is of high complexity.

RECOMMENDATIONS: I have recommended to him to avoid
bending, twisting, and heavy lifting.  He doesn’t have any leg 
pain. He does have axial back pain.  He is taking Darvocet. I have
refilled his pain medication. We’ll place him in an Aspen LSO
brace.  We’ll obtain a urine toxicity screen. .    .    .  

He may need to be off of work for two to three months.  I will plan
on following up with him in a month. (JX #1, p. 24-25).

The evidence in the record reflects that the claimant was seen by Dr. Shahim in follow-up on 

May 27, 2010, and the following was generated.

RECOMMENDATIONS: Overall the patient has had improve-
ment in the right leg pain.  We have placed him in an Aspen LSO 
Brace and an external bone stimulator.  We have discussed using 
the external bone stimulator 8 hours per day.  He should avoid 
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bending, twisting,and heavy lifting.  I’ll follow up with him in a few
 months. (JX #1, p. 27).

The July 28, 2010, chart note of the claimant reflects, in pertinent part:

CHART NOTE: I saw Mr. Ballard today.  He is status post 
lumbar decompression and fusion at L4-5.  He is doing fairly 
well.  He does have axial back pain, intermittent right leg pain.  
He has had physical therapy and epidural steroid injections 
previously without any improvement in the pain.  He thinks 
the right leg symptoms have been worsening.

*       *         *

RECOMMENDATIONS: Since the patient’s back and leg
symptoms are worsening, I have recommended an MRI of the
lumbar spine.  We will also refill his Darvocet and Flexeril.
He also has had chronic neck and shoulder symptoms.  For this
reason, I will also order an MRI of the cervical spine. (JX #1, p. 28).

The record reflects that the claimant was seen on August 19, 2010.  The chart note relative to the 

afore visit reflects, in pertinent part: 

CHART NOTE: I saw Mr. Ballard today.  He is status post
lumbar fusion at L4-5.  He is doing fairly well.  He does complain
of intermittent right leg pain and right hip pain.  He has burning
and tingling that radiates into the posterior aspect of the right leg
in the L5 distribution.  He does also have axial back pain.

    *        *        *

STUDIES REVIEWED: I reviewed a lumbar spine MRI that 
shows facet disease at L4-5 and inflammatory changes at this 
level, and also at L5-S1 without any recurrence or disc herniation.
There is end plate changes at L4-5.

     *          *        *

RECOMMENDATIONS: Although there is further surgical 
options, the patient could undergo lumbar interbody fusion at 
L4-5 and possibly at L5-S1.  The patient is improving.  I would
recommend conservative management.  He has had physical 
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therapy and epidural steroid injections with very temporary 
results.  I will give him Neurontin, Darvocet and Flexeril.  I 
Believe he will be at maximum medical improvement in three
months.  He could undergo a Functional Capacity Test regarding
his job, although he says he I not gong to be able to return to
work. (JX #1, p. 29-30).

The medical in the record reflects that the claimant was again seen by Dr. Shahim on

October 20, 2010.  The chart note of the afore visit reflects that neither the Neurontin or Lyrica

helped the claimant’s legs symptoms, which included numbness that had persisted since prior to

the surgery.  The chart note also reflects that the postoperative MRI of the claimant’s lumbar

spine showed end plate changes at L4-5 and L5-S1, and facet disease at both levels.  October 20,

2010, chart note concludes:

RECOMMENDATIONS: Mr. Ballard is improving.  I suspect 
he will be left with some permanent radicular symptoms related 
to the nerve injury.  If he is able to find a light duty job, he may
return to work with light duty.  He should continue to wear his 
brace a few hours a day.  He should avoid bending, twisting, and 
heavy lifting. (JX #1, p. 33).

The medical in the record reflects that the claimant underwent caudal epidural steroid injection on

October 28, 2010, at the Arkansas Surgical Hospital under the care of Dr. Kenneth Rosenzweig.

(JX #1, p. 34-35).

The last medical report in the record evidencing a visit by the claimant to Dr. Shahim is

that of November 29, 2010.   The afore report reflects, in pertinent part:

CHART NOTE: I saw Mr. Ballard today.  He is a pleasant 
gentleman who had a lumbar fusion at L4-5.  He continues to 
have axial back pain with intermittent hip pain and generalized
symptoms at times, with leg numbness.  He’s had a lumbar 
fusion at L4-5, a facet fusion with bone fusion.  I have also 
referred him for epidural steroid injections.  The epidural steroid 
injections reduced his symptoms for a week, but the symptoms
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have persisted.  Overall he says he is able to control his pain.
He is on Darvocet.  I have told him the Darvocet has been 
taken off of the market.  I’ll place him on Ultram.

*       *        *
STUDIES REVIEWED: I reviewed his lumbar spine MRI which
shows facet disease at L4-5 and L5-S1 with foraminal stenosis.

 *          *        *

RECOMMENDATIONS: The patient has an impairment rating
of 9 percent based on AMA criteria for one level lumbar disc 
surgically treated.  He may require further treatment .  In fact, I 
have offered him facet blocks and facet rhizotomy.  If he chose to 
undergo that we’ll refer him to pain management for that.  I don’t
think he needs to have any other surgery at this point.  In terms of
permanent restrictions, he should undergo a Functional Capacity.
I think for the next three months he should remain on light duty
with no lifting greater than 10 pounds.  He has not been able to 
return to work because there is no light duty position available. 
(JX #1, p. 36-37). 

On February 15, 2011, the claimant underwent a functional capacity evaluation pursuant

to a referral of Dr. Shahim.  The February 15, 2011, functional capacity testing of the claimant

yielded reliable results.  The reports reflects, in pertinent part:

FUNCTIONAL LIMITATIONS
Mr. Ballard demonstrated functional limitations during his 
evaluation in the area of material handling as he exhibited 
the ability to perform an Occasional bi-manual lift/carry of 
up to 25 lbs.
Mr. Ballard demonstrated mild difficulty with prolonged standing 
and prolonged sitting as he performed these activities at the 
Frequent level when talking into account a normal workday.  Mr.
Ballard also demonstrated functional limitations with Stooping
and crouching activities and performed Stooping/Bending at the
Occasional level and in a limited ROM.

CONCLUSIONS
Mr. Jacob Ballard completed functional testing on this date with 
reliable results.
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Overall, Mr. Ballard demonstrated the ability to perform work at 
the LIGHT classification of work as defined by the US Dept. of 
Labor’s guidelines over the course of a normal workday with 
limitations as noted above. (JX1, p. 38-39).

The physical demand level for the light classification calls for occasional lifting of 11 to 20

pounds, frequent lifting of 1 to 10 pounds, and negligible constant lifting.   

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical reports and other documentary exhibits,

application of the appropriate statutory provisions and appropriate case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The existence of the employment relationship on July 27, 2009, when the claimant

sustained a compensable injury to his back during which time he earned an average weekly wage

of $557.17, which generated weekly compensation benefit rates of $371.00/$278.00, for

total/permanent partial disability.

3. The claimant reached the end of his healing period on November 29, 2010, as a

result of the July 27, 2009, compensable injury.

4. The claimant has sustained a permanent physical impairment in the amount of

13% to the body as a whole as a result of the July 27, 2009, compensable injury.

5. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he has been rendered permanently totally disabled as a result of the July 27, 2009,

compensable back injury, pursuant to Ark. Code Ann. §11-9-519 (c).
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6. When the claimant’s age, education, work experience, and other matters 

reasonably expected to affect his future earning capacity are considered the evidence

preponderates that the claimant has sustained a loss of earning capacity in the amount of 57 %

over and above the anatomical impairment.

7. Respondent #1 shall pay all reasonable hospital and medical expenses arising out 

of the July 27, 2009, compensable injury.

8. Respondent #1 has controverted the claimant’s entitlement to permanent disability

benefits in excess of the 9% to the body as a whole.

CONCLUSIONS

The compensability of the claimant’s July 27, 2009, work-related back injury is not

disputed.   The claimant asserts that the amount of his anatomical impairment from the

compensable injury and subsequent surgeries is greater then the 9% accepted and paid by

respondent #1.  Further, the claimant maintains that as a result of the compensable injury and

surgeries he has been rendered permanently and totally disabled, or in the alternate he has

sustained wage loss disability.  Respondent #1 contend that appropriate benefits were being paid. 

Respondent #1 later acknowledged that the claimant has sustained a 9% wage loss disability in

addition to the accepted 9% anatomical impairment.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provisions.

Anatomical Impairment

In the instant claim, the claimant’s treating neurosurgeon, Dr. Reza Shahim, in his
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November 29, 2010, assessed the claimant’s impairment at 9% to the body as a whole, “based on

AMA criteria for one level disc surgically treated”.  The claimant maintains the impairment rating

is too low based on the AMA Guides,4th Edition. 

Ark. Code Ann. §11-9-704 (c)(1)(B) (Repl. 2002), provides:

Any determination of the existence or extent of physical
impairment shall be supported by objective and measurable 
physical or mental findings.

Arkansas Workers’ Compensation Commission Rule099.34, Impairment Rating Guide General

Provisions, mandated the use of the Guides to the Evaluation of Permanent Impairment (4th ed.

1993) in the assessment of anatomical impairment.  Objective findings are those which cannot

come under the voluntary control of the patient, and specifically excludes pain, straight-leg-raising

test and range of motion tests.  Ark. Code Ann. §11-9-102 (16)(A)(Repl. 2002).

Permanent impairment is any permanent functional or anatomical loss remaining after the

healing period has been reached. Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d

411 (1995). An injured employee is entitled to the payment of compensation for the permanent

functional or anatomical loss of use of the body as a whole whether or not his earning capacity

has been diminished.  Id.

In the present claim, the claimant underwent surgery under the care of Dr. Shahim on two

(2) separate occasions in the treatment of his compensable injury.  On October 16, 2009, Dr.

Shahim performed a lumbar decompression at L5-S1 on the right.  During the March 30, 2010,

surgery, Dr. Shahim performed a redo decompression with redo discectomy at L4-5 right,

posterior decompression at L5-S1 redo; posterior spinous process wiring at L4-5 , and 

postererolateral fusion with local autologous bone graft.  Dr. Shahim noted in his April 15, 2010,
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chart note that the claimant was post lumbar decompression and fusion at L4-5 and L5-S1.  Due

to the claimant’s continuing symptoms, on October 28, 2010, he underwent a caudal steroid

injection by Dr. Rosenzweig pursuant to the referral of Dr. Shahim.

Page 3/113 of table 75 of the AMA Guides, 4th ed., reflects that a single level spinal fusion

with or without decompression with residual signs or symptoms warrants a 12% impairment to

the whole person and that each additional level increases the rating by 1%.  Accordingly, the

evidence preponderates that the claimant has sustained 13% anatomical impairment as a result of

the compensable July 27, 2009, back injury.  Respondent #1 accepted and paid indemnity benefits

to correspond with the 9% whole person impairment.  Respondent #1 has controverted the

claimant’s anatomical impairment in excess of 9% to the body as a whole.

Permanent Total Disability/Wage Loss Disability 

The claimant contends that he has been rendered permanently and totally disable as a

result of the July 27, 2009, compensable injury.  The claimant commenced his employment with

respondent #1 in 1999, as a general laborer in the Water Department, and after approximately one

year was promoted to the position of superintendent.  The claimant has not worked since

sustaining the July 27, 2009, compensable back injury and undergoing surgeries for same.  The

claimant contends that he has been rendered permanently and totally disabled as a result of the

compensable injury, or in the alternative, has sustained wage loss disability in excess of his

anatomical impairment.

Ark. Code Ann. §11-9-519, Compensation for disability – Total disability, provides, in

pertinent part:

(c) In all other cases, permanent total disability shall
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be determined in accordance with the facts.

*       *       *

(e)(1) “Permanent total disability” means inability, because
of compensable injury or occupational disease, to earn any 
meaningful wages in the same or other employment.

The claimant obtained certificates required in his employment with respondent #1.  The

claimant was a working superintendent while supervising two (2) employees.  The claimant’s

work history is that of a manual laborer with some supervisory experience.  After completing the

eleventh grade the claimant obtained his GED when the demands of his job required him to do so.

Through his on-the-job work experience the claimant acquired knowledgeable and skilled in boiler

operations and maintenance along with refrigeration and cooling systems.  

The claimant has in place severe restrictions on his physical activities as a result of the July

27, 2009, compensable injury and subsequent surgeries.  The afore includes limitations on sitting,

standing, lifting, bending, stooping and squatting.  The valid functional capacity evaluation reflects

that the claimant demonstrates the ability to perform work in the light classification of work as

defined by the US Department of Labor’s guidelines over a normal workday.  

While the claimant has submitted applications to various area employers he has not been

successful in obtaining employment.  The evidence preponderates that the claimant is not

physically capable of performing the entirety of the duties of any of his former jobs as a result of

the residuals of compensable injury.  The evidence does reflect that the claimant has the aptitude

to work on boiler systems, refrigeration systems, and mechanical maintenance systems, though

not the physical capacities in terms of standing, bending, and lifting.  The claimant only takes one

medicine, Ultram, in connection with the compensable back injury.  Because of the claimant’s age
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and education, though restricted to the light classification of work, the evidence fails to

preponderates that he is unable to earn any meaningful wages in the same or other employment

because of the July 27, 2009, compensable injury.

Ark. Code Ann. §11-9-522, Compensation for disability – Unscheduled permanent partial

disability, provides, in pertinent part:

(b) (1) In considering claims for permanent partial 
disability benefits in excess of the employee’s 
percentage of permanent physical impairment, the 
Workers’ Compensation Commission may take into 
account, in addition to the percentage of permanent
physical impairment, such factors as the employee’s 
age, education, work experience, and other matters
reasonably expected to affect his or her future earning
capacity. 

The claimant has not worked since he last discharged employment duties for respondent #1 at the

time of the July 27,2009, accident.  The discharged duties as a working superintendent for

respondent #1, which meant that he performed the same manual labor duties as the individuals he

supervised.  

The claimant’s educational and work history is sufficiently detailed above.  Since

sustaining the compensable injury of July 27, 2009, the claimant underwent two (2) separate

surgical procedures before reaching the end of his healing period on November 29, 2010.  There

is no evidence in the record to reflect that once the claimant reached the end of his healing period,

he was offered any employment within his physical capabilities by respondent #1.  Further, there is

no evidence that respondent #1 offered job placement or vocational rehabilitation assistance to the

claimant.  

The claimant has a date of birth of March 10, 1958, making him 53 years of age at the
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time of the April 15, 2011, hearing.  The claimant completed the 11th grade in high school, and

obtained his GED in 1991.  The evidence preponderates that the claimant has had a consistent

work history since leaving high school.  During his various jobs the claimant has acquired on-the-

job training and skills which assisted in the advance of his employment, to included maintenance

work on boilers and refrigeration systems.  Though skilled, the evidence discloses that the

claimant’s work history entailed manual/physical labor.  Because of the severe restrictions on the

claimant’s physical activities of lifting, bending, and standing, as well as being relegated to the

light classification of work pursuant to the Functional Capacity Evaluation, the claimant is now

foreclosed from much of his previous employment.  

Pursuant to the hearing request of the claimant, a pre-hearing conference was conducted

in this claim on January 31, 2011, from which a Pre-hearing Order and Hearing Notice was filed

scheduling the April 15, 2011, hearing on the issues, to included wage loss disability.  On March

28, 2011, respondent #1 relayed that a 9% wage loss disability in the claim was being accepted.  

The evidence in the record preponderates that when the claimant’s age, education, work

experience and other matters reasonably expected to affect his future earing capacity are

considered that the claimant has sustained a loss of earning capacity in the amount of 57% over

and above his anatomical impairment.  Respondent #1 has controverted the claimant’s entitlement

to wage loss disability benefits.

AWARD

Respondent #1 is herein ordered and directed to pay to the claimant permanent partial

benefits at the weekly compensation benefit rate of $278.00, to correspond with the 13%

anatomical impairment and 57% loss of earning capacity, growing out of the July 27, 2009,
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compensable injury.  Said sums accrued shall be paid in lump without discount.  Respondent #1

may claim credit for sums heretofore paid toward the afore obligation.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

_____________________________________________
 ANDREW L. BLOOD
 Administrative Law Judge 


