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STATEMENT OF THE CASE

A hearing was conducted in the above style claims to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On November 1, 2010, a pre-hearing conference

was conducted in these claims, from which a pre-hearing order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.
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The testimony of Daniel Ball, the claimant, to include his October 11, 2010, deposition,

and Heather Taylor, coupled with medical reports and other documents comprise the record in

this claim.  Additionally, the record of prior hearing of March 14, 2007, along with the ruling

growing out of same, is incorporated in this record.

DISCUSSION

Daniel Lewis Ball, the claimant, with a date of birth of March 2, 1966, is a 1984 graduate

of McCrory High School.  The claimant also attended community college for one (1) year in

Camden, Arkansas in 1992, while studying business administration. Claimant commenced his

employment as a police officer with the North Little Rock Police Department on September 25,

1995.  The claimant presently resides in Mayflower, Arkansas.  

The claimant sustained two (2) separate injuries while employed as a police officer for the

City of North Little Rock.  In describing the first injury of August 2000, claimant explained that

he was in a ground fighting school, fell the wrong way, and another individual landed on top of

him.  The claimant testified that the injury growing out of the August 2000, accident was mostly

to his thoracic area; did not result in any surgery, and that he ultimately returned to work for

respondent #1 following his recovery.  Claimant was on light duty assignment for a period of time

following his return to work before returning to his regular job duties.

The claimant’s regular job with respondent #1 was that of a patrolman, which involved

anything from routine patrol driving a vehicle, to foot pursuit of suspects and breaking up

altercations.  The claimant performed his patrolman duties throughout the ten (10) years of his

employment with the North Little Rock Police Department.  (T. 30-31).   The claimant earned

approximately $41,000.00 a year, as of the last time that he worked for respondent #1.  
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The claimant suffered his second work-related incident on September 29, 2005, resulting

in an injury to his low back, for which he ultimately underwent two (2) surgical procedures,

March 1, 2007, and July 13, 2009, under the care of Dr. Chakales.  The first surgical procedure

was the subject of the prior March 14, 2007, hearing before the Arkansas Workers’

Compensation Commission which resulted in the May 29, 2007, Order and Award.  The

testimony of the claimant reflects that he sees Dr. Chakales once a month, having last seen him on

January 5, 2011.  

Claimant acknowledged that he was provided a release by Dr. Chakales on June 30, 2010. 

While respondent #1 has continued to pay for his medications and visits to Dr. Chakales,

following the June 30, 2010, release, the claimant’s indemnity benefits were changed over from

temporary total disability to permanent partial disability.  The claimant acknowledged receiving

the July 12, 2010, letter from respondent #1 which relayed receipt of the 25% impairment rating

of Dr. Chakales and his entitlement to a corresponding 112.5 weeks of indemnity benefits totaling

$39,375.00.  

The claimant continued to take prescription medication on a daily basis, to include Soma,

Norco, and Oxycontin.  In describing his continuing physical problems attributable to the

compensable injury, the claimant testified:

Well, constant pain - - chronic.  It starts about the lumbar
area, mostly down the right side, numbness right foot.  Sometimes
I have considerable pain down the left leg, mostly on the back out-
side of the leg. (T. 35).

The claimant noted that the pain in his lumbar area is constant and mostly “aching” in nature; that

he has numbness in his right leg below the knee into the foot as well as pain in the right leg above
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the knee characterized as aching to sharp.  Claimant described the symptoms he experiences on

his left side:

I’ve got pain, quite a bit of pain on the left side, starting
at the lumbar again, about the same place as on the right side.  No
numbness on the left side, usually. (T. 37).

Claimant observed that the pain on his left side normally does not go below the left knee.  The

claimant also has a TENS unit which he uses.  The testimony of the claimant also reflects that

occasionally he takes a hot shower to help relieve his pain, as well as occasionally uses a heat

pack to help relieve the pain.  

The claimant testified that he has good days and bad days, noting that over a 30 day

period he averages 4 or 5 bad days and 10 or 12 good days when he is not having “too bad pain”. 

Claimant offered that on those bad days his activity was limited to laying in bed and not moving

very much:

Usually, if it’s like that, it’s several days at a time,
you know, two or three days. (T. 38).

The claimant worked as a police office for the City of North Little Rock for a period of

ten (10) years.  The claimant has not worked as a police officer any place else.  The claimant

acknowledged discussing his work history with Ms. Heather Taylor, a vocational counselor,

which included that of a police officer and labor/grain truck driver.  In describing the nature of his

work at a granary in Hunter, Arkansas, the claimant testified that it was pretty labor intensive and

entailed a lot of climbing around, up and down, as well as lifting, bending, stooping, pushing, and

pulling.  The claimant also worked as a plumber’s assistant off and on from age 15 to 29, which

was also labor intensive.  (T. 40).   The claimant also work as an assembly work wherein he
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assembled rocket launchers in Camden, Arkansas, from 1986 to 1992.   The assembly work job

also required the claimant to be on his feet most of the day.  The claimant testified that he is not

physically able to do any of his former jobs.  The claimant underwent a functional capacity

evaluation on May 18, 2010, which reflects that he gave a reliable effort and disclosed that he was

capable of performing work in the “light” classification. (R1X1, p. 24-38).  

The claimant is not subject to rehire by the North Little Rock Police Department.  In

explaining the afore, the claimant testified:

Apparently - - well, when I injured my back, they 
told me to go directly to take a urinalysis.  I went to the hospital
first before I took the urinalysis. (R2X4, p. 50).

The claimant testified that he sought medical treatment for his injury before undergoing the

urinalysis.   The claimant’s testimony reflects that he was not informed by Ms. Taylor that the jobs

identified in her initial report were available.  The testimony of the claimant further reflects that

the jobs identified in the initial report of Ms. Taylor paid less than he earned in his employment

with respondent #1. (T. 42-43).  The claimant denies that he discussed with Ms. Taylor the

possibility of being self-employed as a gunsmith.

The claimant met with Ms. Taylor on July 19, 2010 and was scheduled to meet with her

again on September 27, 2010.  At the time of his October 11, 2010, deposition, the claimant

testified that he had only met with Ms. Taylor on one occasion and that they were supposed to get

back together to discuss vocational issues.(R2X4, p. 18).  At another juncture, the claimant

testified missed contacts with Ms. Taylor:

We played phone tag.  That was a Tuesday.  And I 
never got back - - I never did get ahold of her again.  And 
that was two weeks ago.  I’m going to be honest with you,
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I forgot about it.  I got a bad case of poison sumac that day
and messed up and burned a pile of it and got it inside, too.
But, yeah, I’m fixing to call her back and set up a date.
(R2X4, p. 46).

During the claimant testified regarding his difficulty reaching Ms. Taylor:

I’ve called the office, I don know, I don’t have a record
of how many times, 15 would probably be the low end, the high
end, I have no idea. (T. 46).

The claimant acknowledged relaying to Ms. Taylor his interest in becoming a pilot, which

involved both ground school and flight school.  Claimant asserts that he looked into the

possibilities.  Claimant offered Conway as a location for such a program, noting that it was closest

to his house.  The testimony of the claimant reflects the avionics program at Pulaski Vo-Tech

does not teaches you to fly, nor can one become a pilot by going through the program.  The

claimant testified that if the Pulaski Vo-Tech program involved mechanics of an airplane he is not

sure if he could do the physical labor required to work on an airplane.  (T. 48).  

The claimant testified that he does not want to be totally disabled and would like to find

something so that he could make some money.  The testimony of the claimant reflects that it is his

desire to be able to work in the future.  Claimant maintains that respondent #1 has not offered him

anything that would lead to him potentially being able to return to work.  

The claimant testified that he has difficulty being on his feet for long periods of time. 

Claimant noted that walking is actually better than standing still, up to a point.  Claimant

estimated that on a good day he is able to walk up to a half mile before having to stop due to pain. 

The claimant’s testimony reflects that he avoids excessive lifting.  The claimant testified that he is

able to get a jug of milk out of the refrigerator, and that on a good day he is able to pick up his 30
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pound daughter.  Claimant noted that he has to move around or change positions frequently

because of pain.  The claimant testified that when he is having a bad day he is not dependable, in

that he could not promise a prospective employer that he could be at work every day, explaining:

Some days I just can’t do it.  Some days I can barely 
move around. (T. 51).

During cross-examination the claimant was questioned regarding the letter he received

from Ms. Glenda Robinson.   The testimony of the claimant reflects that upon receipt of the July

12, 2010, letter from Ms. Robinson he did not take any action. (T. 53).  

The claimant acknowledged that Dr. Chakales has released him and suggested that he find

some type of employment.  The testimony of the claimant reflects that his current treatment with

Dr. Chakales is in the form of pain management.  The claimant testified that his current medical

regimen does not adversely affect his ability to drive.  Claimant does not use a cane, crutches or a

walker to assist him in walking.  

The claimant has not applied for work anyplace since he last worked for respondent #1 in

2005.  The claimant testified that he has been exploring his options trying to see what he could

and could not physically do in the way of employment.  The claimant testified that it is his

understanding that he could not return to the employment of the City of North Little Rock due to

his failure to immediately show up for a urinalysis test following his September 29, 2005, work-

related accident.  Accordingly, the claimant concedes, even if the City of North Little Rock had a

dispatch position available he could not go back to work there.   The claimant has not explored

any other dispatch work with other police departments in the state.

The claimant does not have custody of his children, however he is allowed visitation,
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which he exercises on the weekends.  The testimony of the claimant reflects that he is able to care

for his children during the time period that he has them over the weekend, which includes feeding

them, making sure their clothes are clean and managing to keep them from getting in trouble. 

Claimant also accompany the children to places during their visits, to include the zoo.

The claimant testified that the pilot idea was his own.  Claimant acknowledged having

seen the July 30, 2010, letter of Ms. Taylor which was sent to his attorney and the claim adjuster,

Ms. Robinson.  The claimant disputes that the information contained in the report regarding

avionics and pilot licenses and charter pilots and pilot instructors was information he provided to

Ms. Taylor and she simply reported back based on what he had told her.  The claimant

acknowledged, after reviewing the information, that in hindsight the pilot training was not a good

idea.  The claimant has not explored any security guard type work or greeter position at Wal-

Mart. 

Claimant asserts that contrary to letters from Ms. Taylor reflecting his failure to get back

in touch with her, he tried to contact her numerous times.  Claimant continued:

I’ve been attempting to call the office.  She’s never in.
I don’t know how many times I’ve called, a minimum of 15, top
end I don’t know.  At some point calling becomes almost like 
harassment if you can’t get ahold of somebody. (T. 63-64).

Claimant testified that he had no recollection of receiving the October 20, 2010, letter from Ms.

Taylor at his Mayflower, Arkansas address, explaining that he has had difficulties with his mail.

Claimant has not tried any volunteer work at all.  Although he was not familiar with the

City of North Little Rock Police Department’s cold case squad, claimant testified that he might be

interested in doing that kind of work on a voluntary basis.  The claimant has not interviewed for a
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job since he applied for his employment with respondent #1, the North Little Rock Police

Department.

During this October 11, 2010, deposition, the claimant testified regarding the symptoms

he experienced which he attributed to the compensable injuries:

Sure.  On a good day, it starts, you know, about the lumbar,
you know, where they start, and it goes down to mostly to the right
knee.   My right foot is always numb especially at the top of it.  
That’s not to bothersome most of the time.  On occasion, on a bad
day, the left leg also is pretty bad.  

I have had some problems with the thoracic on occasion, 
which radiates into the shoulders also, and the sternum. (R2X4, p. 20).

The claimant testified that while the August 1, 2000, accident, involved his neck and left 

shoulder, his residual symptoms from same were more in the thoracic area.  Claimant’s testimony 

reflects, regarding his medical treatment in connection with the August 1, 2000, accident:

Well, I saw the department nurse practitioner for a while,
and eventually she sent me to Dr. Ackerman.  I saw a couple of - - 
I believe, a neurosurgeon.  They said that was not really operable. 
(R2X4, p. 21).

The testimony of the claimant reflects that he was off duty for some time, and on light duty for a

short amount of time.  Claimant estimated that he was back at work regular duties for well over a

year by the time he suffered the September 29, 2005, injury.  The claimant added that during the

time of his return to regular work he was able to do most of his job duties, except pass the fitness

test.  The claimant added that there were “a lot of people that never passed it”. (R2X4, p.23).  

The claimant worked as a single unit patrolman.  As to his ability to take care of all of the things

he needed to take care of as a patrolman during the period before the September 29, 2005,

accident, claimant testified:
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I got by.  I was not a hundred percent, probably even 
close, but I got by. 

Well, my back was - - after the first injury, it never did
- - well, it was messed up. (R2X4, p. 24).

The claimant acknowledged that the doctors that examined him in connection with the August 1,

2000, accident allowed him to return to work full duty.  Additionally, the claimant concedes that

the North Little Rock Police Department did not change his job duties on account of his back

problem before September 29, 2005.

The claimant is not receiving Social Security Disability benefits, nor has he applied for

same.  The claimant explained that he had never thought about applying, and offered that it is his

intent to go back to work. (T. 70).  The claimant’s brother is his roommate where he lives.

Ms. Heather Taylor testified that she is a vocational rehabilitation counselor employed by

Systemedic Corporation.  Ms. Taylor has an undergraduate degree in social work and a master’s

degree in rehabilitation counseling.  Ms. Taylor is a certified rehabilitation counselor through the

Rehabilitation Counselors National Certification.  Ms. Taylor testified regarding her general job

duties:

I work with people that have had injuries, whether they’re
on the job, or accidents outside of the workplace, or some sort of
long term disability.  I evaluate those individuals and try to determine,
based upon their previous work experience, their previous educational
background, and then, you know , if they have an injury or disability, 
they may have physical limitations, and then I try to determine what, 
if anything, can that person do in the future as far as employment is
concerned. (T. 74).

Ms. Taylor’s testimony reflects that before the first meeting with the individual she often

review the medical records. Ms. Taylor testified that in the instant claim, she reviewed some of

the medical records from his physician.  Ms. Taylor explained that the next step would be to have
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a meeting with the individual at which time she complete a vocational evaluation - - an informal

interview/information gathering type of process.  Ms. Taylor made a report of her findings in a

July 30, 2010, report.  Ms. Taylor testified that the scheduled July 9, 2010, meeting with the

claimant had to be rescheduled.  Regarding her personal observations of the claimant, which are

contained in her report, Ms. Taylor elaborated:

Just so I can get an overall idea of how somebody may 
present themselves.  Somebody may have some outward signs 
of physical discomfort, they may have a limp, and they might be 
in a wheelchair, in a cane.  Just so I can just have an overall picture
of what the individual may be like.  So that information may then 
help me in the future if I’m trying to help that person find a job.
(T. 75-76).

Ms. Taylor continued:

If it’s something that is very visible and noticeable to 
whomever they may come in contact with, then that is something
that I’m going to want to address with the individual because
that was something that will have to be addressed with the potential
new employer in the interview setting.  Because whoever they may
be interviewing with, obviously, may see them shifting, and they 
may say, “You look like you’re uncomfortable.  Why?” (T. 76).

Ms. Taylor testified that her advice to someone with the afore difficulties is to address the fact

that they have had an injury.  Ms. Taylor noted that an individual’s educational and work history

are important components in her assessment.  Ms. Taylor also testified about the role that an

interest inventory play in her assessment:

It does, sometimes.  Normally, I ask the person, “Okay, if
you can’t go back to your old job, do you have any particular 
interest as far as jobs in the future?”  If somebody doesn’t have
a whole lot of interests, then I may utilize an interest inventory
just to help both of us in getting an idea of what they might like
to pursue.  (T. 77).
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In the instant claim, Ms. Taylor testified that the claimant had an interest is becoming a

pilot.  Ms. Taylor performed the research regarding Pulaski Vo-Tech and other flight schools in

the airline work.  As to whether becoming a pilot was a viable option for the claimant, Ms. Taylor

testified:

I don’t know.  It wasn’t recommended.  It was just something
that he had expressed an interest in.  And I was just providing general 
information of what might be available as far as training is concerned.
(T. 77).

Ms. Taylor explained that the positions of 911 dispatcher, security guard, and manager-trainee

were positions that were open at the time she did her report that fell in the light category.  The

testimony of Ms. Taylor reflects that if she was going to engage in actively looking for work, her

next step would be to have a follow-up meeting with the individual to begin the process.  

In the present matter, Ms. Taylor testified why the interest inventory was important:

Mr. Ball had only expressed an interest in becoming a pilot.
He didn’t have any other interests and wasn’t really sure what he 
wanted to do.  And I just wanted to utilize an interest inventory to 
help both of us in maybe finding out what kinds of things besides
being a pilot that he might be interested in pursuing.  (T. 78).

Ms. Taylor testified that there was a delay in getting the information back from the claimant.  Ms.

Taylor added:

I think I provided it to him during our July meeting and 
asked him to take it home, fill it out, and mail it back to me.  I  
received it in the mail, I believe, a few weeks after that.  It was 
computer scored.  I sent that off, and it took about another week
and a half, and then I did, I guess, a report a month later. (T. 79).

Regarding the Career Interest Assessment, Ms. Taylor testified:

That particular - - it’s called the Career Interest Assessment.
And that’s what I provided to him.  It’s about three-hundred-and 
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some-odd questions.  It basically just - - he fills it out, and he fills
out whether he likes it, or dislikes it, or likes it somewhat.  Based
on what he filled out, he showed an interest in realistic category 
types of jobs, investigative types of jobs, social and enterprising 
types of jobs.  And I just provided a short little description of 
examples of what kinds of things would fall into each of those 
categories. (T. 79).

Ms. Taylor’s testimony reflects that at the above point she was not identifying specific jobs in the

economy.  Ms. Taylor testified regarding “job search assistance”:

The first part of that process would be, again, to have a 
follow-up meeting with that person.  The first thing that I would do 
would be help prepare them to start looking for work.  Number one,
if they don’t have a resume, put together a resume for them that they
would be able to use.  Number two, teach them basic interviewing 
skills as far as, you know, what types of questions you might expect
in an interview, how to present yourself in an interview, and then how
to go abut applying for different jobs, whether it’s applying online, or 
applying in person, or mailing in a resume.  That would be the next
step before I would actually start trying to identify job openings. (T. 81).

Ms. Taylor testified that when she contacted the claimant on September 14, 2010, and offered job

search assistance, the claimant said that he was interested and a tentative meeting was scheduled

for September 27, 2010.  At the time of the offered assistance the claimant was driving.  Ms.

Taylor testified that the claimant was supposed to call her back to so that he could write down the

information, however she did not hear back from him.  Ms. Taylor’s testimony reflects that she

had given the claimant her office telephone number to call back.  Ms. Taylor testified that she has

voice mail as a method of receiving messages when she is out of the office, and that it is her

practice to check her messages and return phone calls within the next one or two business days. 

Ms. Taylor testified that after not hearing back from the claimant regarding the September

27, 2010, meeting she then sent him the October 20, 2010, letter requesting him to contact her if
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he wanted to go further with the job search assistance.  Ms. Taylor testified that she did not

receive a response to her October 20, 2010, letter from the claimant, nor did she receive a direct

response from the claimant’s attorney.  Indirectly, Ms. Taylor noted that she did receive a copy of

the December 13, 2010, letter of the claimant’s attorney.  Ms. Taylor testified that she was not

authorized to do business with the claimant once he did not respond by November 20,2010,

because she had closed her file.  

Ms. Taylor testified that based on the claimant’s education, work experience, skills and

limitations there are jobs in the economy that he is able to perform.  Further, Ms. Taylor testified

that in her opinion the claimant is employable.  Ms. Taylor offered that it is better to help people

get a job if they are cooperating with her.  

Ms. Taylor acknowledged that her communication comes from the insurance carrier or the

party wanting to hire and pay for her involvement in the case.  Ms. Taylor contacted the

claimant’s attorney and was given permission to communicate with the claimant.  Other than

providing copies of her reports to the claimant’s attorney, Ms. Taylor’s communication thereafter

is with the claimant.  

The testimony of Ms. Taylor reflects that with the departure of a co-worker, she is the

only individual at Systemedic doing the rehabilitation evaluations.  Ms. Taylor acknowledged that

her work load has increased since the departure of the co-worker in the summer of 2010, and that

she is busier than she has ever been.  

Ms. Taylor testified that during the July 2010, meeting, the claimant relayed that he was

interested in returning to work.  Ms. Taylor also reviewed the claimant’s functional capacity

evaluation, which concluded that the claimant could return to work in the light category. 
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Regarding the light category work, Ms. Taylor testified:

Based on an eight-hour workday, as far as the physical 
lifting or labor aspect, it’s no more than lifting 20 pounds on an 
occasional basis throughout the workday, or, say, 10 pounds on 
a frequent basis, or 5 pounds on a constant basis.

Yes.  There’s lots of variations as far as the sitting and 
standing and walking aspect within the light category, depending
on the actual light job. (T. 90-91).

Ms. Taylor testified that she is familiar with the Dictionary of Occupational Titles and that she

uses it in her practice.  Ms. Taylor acknowledged that the jobs listed in her July 30,2010, report

were generalities, and not conveyed to the claimant as being available for him.  

During his last year of employment with respondent #1, 2005, the claimant earned

$41,000.00, a year.  Ms. Taylor acknowledged that the salary range of the 911-dispatcher call job

with the Little Rock Police Department identified in her July 30, 2010, report was from

$25,000.00 to $38,000.00, noting that the experience level accounted for the variance.   All of the

jobs identified in the July 30, 2010, report of Ms. Taylor paid less than the claimant earned during

his last year of employment with respondent #1.

Ms. Taylor acknowledged that a labor market survey was not conducted regarding the

claimant, other than the July 30,2010, report.  While noting that the labor market changes all the

time, Ms. Taylor agreed that had a labor market survey been conducted it would possibly contain

the types of jobs listed in the July 30,2010, report.  Ms. Taylor did communicate with Ms.

Robinson after she generated the July 30, 2010, report regarding the claimant.  Ms. Robinson

authorized Ms. Taylor to provide the claimant with job search assistance.  

The testimony of Ms. Taylor reflects that she was not aware that the claimant considered

himself computer illiterate or that he did not have a computer.  Likewise, Ms. Taylor was not
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aware of the claimant’s interest in learning to speak Spanish.  Ms. Taylor closed her file regarding

the claimant in early November 2010, with her next communication regarding the file being in

December 2010.  Ms. Taylor’s testimony reflects that she was not contacted by respondent #1

and directed to re-open her file on the claimant following the December 13, 2010, letter of the

claimant’s attorney.  

Ms. Taylor testified that after receipt of a copy of the December 13, 2010, letter from

claimant’s attorney she did telephone Ms. Robinson:

I contacted her and let her know that I had received a copy
of that letter.  And I asked if she wanted me to re-open the file. (T. 103).

Ms. Taylor was told no by Ms. Robinson.  Ms. Taylor last spoke with the claimant on September

21, 2010. Ms. Taylor acknowledged that jobs the claimant has held in the past are now outside his

physical limitations.  (T. 109).   Ms. Taylor explained how she arrived at the possibility of self-

employment as gunsmith for the claimant:

That was only because, from his National Guard experience, 
he described the work that he did primarily as gunsmithing.  Since
he had experience in that area when he was in the National Guard, 
that was just listed as a general option. (T. 109).

Ms. Taylor did not determine whether or not there is significant work available in the economy as

a gunsmith.  

The testimony of Ms. Taylor reflects that the claimant’s subjective complaints of pain are

not taken into consideration in determining the availability of jobs that the claimant is capable of

performing, adding:

I would say - - I would have to say if his physician said 
that based on his complaints of pain he’s going to have additional
functional restrictions, then yes. (T. 112).
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The medical in the record reflects, with regards to the August 1, 2000, compensable injury

of the claimant that he was discharged from occupational therapy on October 12, 2000.  The

occupational therapy discharge summary noted that the claimant was injured on August 1, 2000,

while going through training when he landed on his left shoulder and neck. (R2X1, p. 1-3).

On January 8, 2001, the claimant was seen at Central Arkansas Neurosurgery Clinic by

Dr. Steven L. Cathy.  The clinic note of the January 8, 2001, visit, reflects that the claimant

presented with a several month history of interscapular pain which he related to the August 1,

2000, injury.  The clinic note further reflects, in pertinent part:

ASSESSMENT:   Since Mr. Ball is not having any radicular arm
pain, and has a normal neurological examination, I am really not 
enthusiastic about the prospects of an anterior cervical decompression
and fusion at C6-C7 relieving his current symptomatology.  I suspect
he has degenerative disc disease throughout the thoracic and even
the lumbar spine.  Indeed, the patient is really not interested in spinal
surgery and says that his symptoms are not bad enough to warrant 
anything that aggressive in terms of management. 

PLAN:   I am going to go ahead and allow the patient to continue to 
work at regular duty without restrictions as he is already doing.  I don’t
want him to continue taking DARVOCET-N 100 and SOMA since 
both of these drugs have potential for habituation.  I am, therefore, 
starting him on a therapeutic trial of CELEBREX 200 mg per day
and have some samples of SKELAXIN.

The patient was very satisfied with this conservative approach and
will continue to be seen here on a p.r.n basis. (R2X1, p. 4).

On November 5, 2001, the claimant was seen at Arkansas Neurosurgery Clinic by Dr. 

Scott M. Schlesinger at the request of respondent #1.  After reciting the history of the claimant’s

August 1, 2000, work-related injury and medical treatment received in connection with same, to

include that of Dr. Cathy, the November 5, 2001, chart note reflects, in pertinent part:
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Medical Decision Making and Plan
He has a MRI scan from August 2000 that shows a left C6-7 disc
herniation.  Clinically, he is without any radiculopathy at this time.
He says his neck pain, interscapular and thoracic pain are all worse
and he would like an appointment with Dr. Bill Ackerman.  I am 
going to get a repeat MRI of the cervical, thoracic and lumbar spine.
I do not believe he is going to need any surgery, but I will update you
after I review his films. (R2X1, p. 6).

The claimant was seen by Dr. William E. Ackerman, III, on February 12, 2002, pursuant

to the referral of Dr. Schlesinger, with a chief complaint of pain in the thoracic spine, attributable

to the August 1, 2000, work-related accidental injury.  The February 12, 2002, report reflects, in

pertinent part:

ASSESSMENT:
1) Status post injury in the course of employment, during police
officer survival training with a disc herniation of the cervical 
spine and discontinue protrusion of the lumbar spine, which does
not cause him symptoms.
2) Significant pain to palpation over the thoracic spine.

PLAN: MRI of the thoracic spine.  His medications will be refilled,
and he will return for follow up in two weeks. (R2X1, p. 10).

The medical reflects that the claimant was again seen by Dr. Ackerman on February 3, 2004.  

The clinic note of the afore visit reflects, in pertinent part:

CHIEF COMPLAINT: Pain in cervical, thoracic and lumbar spine.

INTERIM HISTORY:   The patient’s pain remains the same.  He 
sleeps less than 8 hours.   He currently is not working.  He is 
both depressed and anxious, as he wants to return back to work
as a police officer.

MEDICATIONS: Bextra, hydrocodone, OxyContin, Lexapro.

*         *         *
ASSESSMENT: Disc herniation suffered in course of his employment.
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PLAN: Continue medications as prescribed.  He is not to take any 
opioid medications while he is working as police officer.  He will 
return for follow up on a scheduled basis, he has been prescribed a 
Schedule II opioid medication. (R2X1, p. 12).

Dr. Ackerman also authored a release allowing the claimant to return to work on February 3, 

2004, with the proviso that he only take his medications off duty. (R2X1,p.11).

Following his September 29, 2005, compensable injury, the claimant came under the care

and treatment of Dr. Harold H. Chakales, a Little Rock orthopedic surgeon.  On March 1, 2007,

the claimant underwent surgery under the care of Dr. Chakales for the diagnosed lumbar disk

syndrome, L4-L5, L5-S1, primarily on the right with lumbar instability.  The reasonableness and

necessity of the March 1, 2007, surgery was among the issues that were the subject of the prior

hearing of March 14, 2007.  The surgery was found to be reasonably necessary in connection with

the treatment of the claimant’s September 29, 2005, compensable injury.  

Prior to the March 1, 2007, surgery by Dr. Chakales respondent #1 had the claimant’s

medical records reviewed by Dr. Robert F. Sexton, a Louisville, Kentucky, neurological surgeon. 

The December 14, 2006, report of Dr. Sexton reflects, in pertinent part:

If on the other hand he has the recommended surgery, he would
have an impairment of DRE lumbosacral category V =25% whole
person impairment, if the surgery were to be fully successful 
(page 3/103).  He would also have work restrictions that would be
advisable:
C No lifting beyond 30#
C No running or jumping.
C No repetitive bending    (March 14, 2007, Transcript, RX #1, p. 1).
  

On July 13, 2009, the claimant underwent a second surgical procedure under the care of

Dr. Chakales.  The July 13, 2009, operative report reflects, in pertinent part:

PREOPERATIVE DIAGNOSIS:
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Status postoperative lumbar fusion, L4-5, L5-S1; with possible 
pseudoarthrosis.

POSTOPERATIVE DIAGNOSIS:
Symptomatic hardware, lumbar spine, L4, L5, S1; with suspected
pseudoarthrosis at L4-L5.

PROCEDURE:
1. Exploration of lumbar fusion.  Removal of hardware from
L4, L5 and S1.  Lateral gutter fusion, using putty allograft, plus
demineralized cortical graft from L4 to the sacrum bilaterally.  
2. Extreme lateral interbody fusion (XLIF) at L4-L5, with 
insertion of a NuVasive polyetheretherketond (PEEK) graft, 10 x
50, with allograft and bone morphogentic protein, and a 10 mm 
plate with two 45 mm screws. (CX #1, p. 12).

The claimant was seen in follow-up by Dr. Chakales on a regular basis following the July 13,
2009,

surgical procedures.  A October 7, 2009, chart note regarding the claimant reflects:

Carol talked to Mr. Ball yesterday.  He apparently discharged a 
weapon and it has been said he overdosed on Xanax.  I had given
him pain pills and Xanax.  We will not give him anymore medicine.
He will return whenever he can.  He is seeking neuropsychiatric 
care. (CX #1, p. 14).

A October 14, 2009, clinic note regarding the claimant reflects:

Mr. Ball comes in today.  He recently had a neuropsychiatric 
problem and was in the psychiatric hospital for 8 days.  At the 
present time he is on mirtazapine 15 mg q.d.  He is also taking
lithium 300 mg q.d.  He took an overdose of Xanax and was 
hospitalized for that.  He was also drinking a lot.  He has been
taking OxyCotin 40 mg b.i.d.  I will give him a prescription 
for the OxyContin only and will see him in 1 month.  We will
stop the breakthrough medication because he is on strong anti-
depressants.  We will discontinue the Soma an Percocet.  I will
see him in 4 weeks. (CX #1, p. 15).

A December 9, 2009, clinic note regarding the claimant reflects:

Mr. Ball comes in today still hurting.  He is post op lumbar fusion.
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He attempted suicide several weeks ago.  He said he is straightened 
out and has no problems now.  I will give him some Percocet.  He 
is on Cymbalta.  I do not want to give him Soma.  I will give him 
Skelaxin or Robaxin for muscle spasm.  I will see him back in 4 to 
6 weeks.  When he returns I will x-ray the lumbar spine. 
(CX #1, p. 15).

A March 16, 2010, clinic note regarding the claimant reflects:

Mr. Ball comes in.  He is doing fairly well.  He is having some pain
but is starting to unite.  X-rays of the lumbar fusion were made.  He
is not quite as symptomatic.  I have prescribed pain pills and muscle
relaxers.  I will see him in 4-6 weeks.  Range of motion of the back
is good.  The sciatic stretch is negative now. (CX #1, p. 16).

The claimant was seen by Dr. Chakales on July 1, 2010.  The clinic note regarding the 

July 1, 2010, visit reflects:

Mr. Ball returns today.  His anatomical impairment is 
approximately 25% to the body as a whole.  He is symptomatic.  
X-rays look good, and the fusions appear to be healed.  I will
see him in 4 weeks for pain management. (CX #1, p. 17).

In a October 4, 2010, correspondence to respondent #1, Dr. Chakales relayed, regarding the 

claimant:

Since my letter of June 25, 2010, Mr. Daniel Ball has been seen 
in my office on several occasions (07/01/2010, 07/15/2010, 08/
12/2010, 09/02/2010, 09/09/2010).  During this time, he was still
having trouble with his low back and had back spasm and tightness.
I prescribed pain pills and muscle relaxers for him.  At the time of 
his most recent examination he had started having radiculopathy.
X-rays looked good, and the fusion was healing.  I recommended
he be fitted with a TENS unit.

My working diagnosis at this time is status post op lumbar fusion,
which is healing but is not completely healed.  Mr. Ball’s anatomical
impairment is approximately 25% of the body as a whole according
to the AMA Guide to the Evaluation of Permanent Impairment, 4th

edition, section 3, page 107, DRE Thoracolumbar Category 5, 
Radiculopathy and Loss of Motion Segment Integrity.
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From a clinical standpoint, Mr. Ball remains symptomatic and has
chronic pain.  He is to return to see me in the near future.  When I 
feel he has reached complete healing I will release him from my
care. (CX #1, p. 18).

Respondent #1 submitted the claimant’s medical record to Impairment Resources, who

generated a report of October 28, 2010, assessing the claimant’s anatomical impairment at 10% to

the body as a whole.  The authors of the report are Dr. Craig Uejo, a board-certified occupational

medicine physician who practices as an occupational and disability medicine specialist, and Dr.

Michael Sheppard, D.C., a board-certified doctor of chiropractic who practices as an occupational

and disability treating doctor with Direct Medical Healthcare. (R1X1, p. 2-7).

On May 18, 2010, the claimant underwent a functional capacity evaluation at Functional

Testing Centers, Inc., pursuant to a referral by Dr. Chakales.  The May 18, 2010, Functional

Capacity Evaluation report reflects, in pertinent part:

RELIABILITY AND CONSISTENCY OF EFFORT
The results of this evaluation indicates that Mr. Ball gave a reliable
effort, with 48 of 48 consistency measures within expected limits.
Analysis of the data collected during Mr. Ball’s evaluation indicates
that he did put forth consistent effort during his evaluation.  Mr. Ball’s
evaluation resulted in numerous signs of consistent effort including 
movement patterns which were consistent with his pain reports
throughout his evaluation and correlated well with his performance 
during testing.  Mr. Ball also exhibited a consistent dynamic lifting 
profile.  His dynamic to isometric strength ratio was within 
acceptable ranges.  Mr. Ball also produced a cardiovascular 
response to physical testing which was appropriate and consistent
with a significant degree of effort.  Mr. Ball denied any pain or 
increased symptoms during those activities which were not related
to his diagnosis.

FUNCTIONAL ABILITIES
Mr. Ball demonstrated the ability to perform an Occasional lift/carry
of up to 40 Lbs.  Mr. Ball demonstrated the ability to bi-manually 
lift up to 30 lbs. from floor level.  He also demonstrated the ability
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to lift up to 25 Lbs. with the RUE and up to 25 Lbs. with the LUE
when lifting from floor to shoulder level unilaterally.

Mr. Ball demonstrated the ability to perform the following activities 
on a Constant basis: Balance, Reach Immediate (L), Reach Immediate
(R), Reach Overhead (L), Reach Overhead (R), Handling (L), Handling
(R), Fingering (L), and Fingering (R).

Mr. Ball demonstrated the ability to perform the following activities
on a Frequent basis: Carry up to 20 Lbs., Walk, Climb Stairs, Reach 
with 5 Lbs. Weight (L), Reach with 5 Lbs. Weight (R), Sitting and 
Standing. 

Mr. Ball demonstrated the ability to perform the following on an 
Occasional basis: Carry up to 40 Lbs., Crouch, Kneel and Stoop.

FUNCTIONAL LIMITATIONS
Mr .Ball demonstrated functional limitations during his evaluation in 
the area of material handling as he exhibited the ability to perform an
Occasional lift/carry of up to 40 lbs.  Mr. Ball exhibited the ability to 
lift up to 30 lbs. from floor level and 40 lbs. from knuckle to shoulder
level.  Mr. Ball exhibited limited AROM of the lumbar spine with very
slow and guarded movement patterns.  He is limited to no repetitive 
stooping/bending and he performed Stooping activities as well as 
Kneeling and Crouching at the Occasional frequency level.

CONCLUSIONS
Mr. Daniel Ball completed functional testing on this date with reliable 
results.

Although Mr. Ball demonstrated the ability to lift/carry amounts of 
weight that fall into the Medium work category, his overall work 
ability is within the Light classification of work as defined by the 
US Dept. of Labor’s guidelines over the course of a normal workday
with limitations as noted above.  (R1X1, p. 24-25).

A vocational rehabilitation assessment was conducted relative to the claimant on July 19,

2010, and resulted in the July 30, 2010, report of Ms. Heather Taylor, a vocational rehabilitation

consultant with Systemedic Corporation.  The July 30, 2010, report of Ms. Taylor reflects that the

claimant was cooperative and forthcoming with information; that the claimant had not worked
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since September 2005; and that over the past five years the claimant had ongoing medical

treatment, however now been released with restrictions.  The report further reflects that the

claimant relayed that he wanted to return to the workforce and was interested in retraining for a

new occupation.  The report recites the claimant’s educational/work history as well as the results

of the FCE. (R1X1, p. 15-23).

During the July 19, 2010, meeting the claimant was provided a Career Interest Assessment

by Ms. Taylor, which he completed and later returned to her.  The August 30, 2010, report of Ms.

Taylor reflects the results of the assessment:

Based on this interest assessment, Mr. Ball does appear to have
a wide range of career interests.  Therefore, he would more than
likely be interested in more than just training to become a pilot,
as Pulaski Technical College offers numerous programs that may
be of interest to Mr. Ball. (R1X1, p. 13).

The record reflects the presence of a October 4, 2010, vocational progress report regarding the 

claimant:

ATTEMPTED SCHEDULING
At the request of AR Municipal League, job search assistance
was offered to Mr. Ball.  I contacted him by phone on 9/14/10
and offered him job search assistance.  I explained that the 
services would include assistance with resume development,
job seeking and interview skills training, and job market 
research to identify job possibilities he could pursue.

He said he was interested and would discuss with his attorney
and get back with me.  He called me back on 9/21/10, and we
scheduled a meeting at my office on 9/27/10.  He was driving
at the time and said he would call me back when he got home
to set a time and to get directions to my office.  However, Mr.
Ball never called me back to confirm our 9/27/10 meeting.

Mr. Ball is aware of the offer of job search assistance.  When
he contacts me again with an interest in beginning the job 
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search process, I will be available to assist him. (R1X1, p. 9).

In correspondence to the claimant of October 20, 2010, Ms. Taylor relayed: 

I never heard back from you after we spoke on 9/21/10, at which
time we had scheduled an appointment at my office on 9/27/10.
If you are still interested in job search assistance, please call me
at   .    .     .
Otherwise, if I don’t hear from you in thirty days, I will close my
vocational file.   .    .   (R1X1, p. 8).

The final correspondence of Ms. Taylor regarding the claimant is a November 19, 2010, 

vocational closure report:

VOCATIONAL SUMMARY
Mr. Ball never responded to my letter of 10/20/10 offering him
job search assistance.  I advised in the letter that if I did not hear
from him within 30 days, then I would close my vocational file.
It has been 30 days and Mr. Ball has never contacted me. Therefore,
I am closing my file. (R1X1, p. 1).

A December 13, 2010, letter  from claimant’s attorney to the attorney for respondent #1, reflects, 

regarding the vocational assistance:

Daniel Ball tells me that he has called Systemedic Corporation to try
to speak with Heather Taylor.  He has not received a return phone 
call.  By copy of this correspondence, I am advising Heath that she
may reach Mr. Ball at .   .     .  (CX #3).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of these

claims.
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2. On September 29, 2005, the employment relationship existed between the 

claimant and respondent #1, when the claimant sustained a compensable injury to his low back

arising out of and in the course of his employment, during which time the claimant earned wages

sufficient to entitle him to weekly compensation benefits of $466.00/$350.00, for total/permanent

partial disability benefits.

3. The claimant reached the end of his healing period on June 30, 2010, with a 

residual anatomical impairment of 25% to the body as a whole, as a result of the September 29,

2005, compensable injury and subsequent surgeries.

4. Respondent #2, the Second Injury Fund, does not have any liability in this claim, 

in that the claimant’s present disability is the product of the most recent September 29, 2005,

injury alone.

5. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he has been rendered permanently totally disabled as a result of the September 29,

2005, compensable injury.

6. When the claimant’s age, education, work experience, other matters reasonably 

expected to affect his future earning capacity are considered, the evidence preponderates that he

has suffered a loss of earning capacity in the amount of 60 % over and above his anatomical

impairment.

7. Respondent #1 shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s injuries of August 1, 2000, and September 29, 2005.

8. Respondent #1 has controvert the claimant’s entitlement to permanent disability 

benefits in excess of that corresponding to a 10% whole body anatomical impairment, as well as
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the claimant’s entitlement to wage loss benefits.

CONCLUSIONS

While employed by respondent #1 the claimant suffered two (2) separate work-related

injuries, one on August 1, 2000, and another on September 29, 2005.  The compensability of the

afore injuries is not disputed.  The claimant asserts that as a result of the September 29, 2005,

compensable injury he sustained a 25% anatomical impairment and that he has been rendered

permanently totally disabled, or in the alternative, has sustained significant wage loss disability. 

Respondent #1 contends that the extent of the claimant’s anatomical impairment as a

result of the September 29, 2005, compensable injury is 10% to the body as a whole.  Respondent

#1 also asserted in the pre-hearing documents that the claimant had refused to cooperate with the

vocational rehabilitation counselor and was therefore not entitled to permanent partial disability

benefits in excess of the permanent physical impairment.

Respondent #2, the Second Injury Fund, was joined as a party to these claims by the

claimant.  Respondent #2 denies that it has any liability in this claim.  Since the claimant asserts

entitlement to permanent total disability benefits Respondent #3 was joined as a party and notes

that the liability of Respondent #2 must be determined prior to consideration of its liability,

pursuant to Ark. Code Ann. §11-9-525 (b)(1).

The present claims are governed by the provisions of Act 796 of 1993, in that the claimant

asserts entitlement to workers’ compensation benefits as a result of injuries having been sustained

subsequent to the effective date of the afore provisions.

Appropriate Anatomical Impairment

As noted above, neither the compensability of the claimant’s August 1, 2000, injury or
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September 29, 2005, injury is disputed.  The evidence in the record reflects that while the claimant

received medical treatment in connection with the August 1, 2000, injury, and underwent several

diagnostic studies under the care of two (2) separate neurosurgeons for complaints relative to his

cervical, thoracic, and lumbar spine as well as his shoulder.  The claimant also underwent pain

management treatment under the care of Dr. Williams E. Ackerman, III, in connection with

complaints growing out of the August 1, 2000.  The claimant was ultimately released to return to

his regular duties as a patrolman with the North Little Rock Police Department.  The claimant did

not undergo surgery in connection with the treatment of  the August 1, 2000, injury.  An

anatomical impairment rating was not generated in connection the August 1, 2000, injury.  

The evidence preponderates that the objective findings reflected in MRI of the claimant’s

cervical spine were either asymptomatic and/or pre-existing.  The complaints registered by the

claimant to his treating physicians did not involve the cervical oar lumbar spines, but rather the

thoracic spine.  

The claimant’s September 29, 2005, compensable injury involved his lumbar spine.  On

March 7, 2007, the claimant underwent surgery under the care of Dr. Harold H. Chakales in the

form of extensive decompression laminectomy at L4-L5; bilateral foraminotomies, extensive;

excision of disk at L4-L5 lateral; lumar arthrodesis from L4 to L5 to S1 using pedicle fixation 6.5

x 40 mm screws, Abbott System PathFinder, with two rods cross linking at L4, L5 and S1, with

lateral gutter arthrodesis using local autogenous bond, Genex tricalcium phosphate 20 ml., 10 m..

Allograft putty and then 20 ml. of decalcified cortical matrix with a bone marrow aspirant.  

Prior to the claimant undergoing the afore procedure respondent #1 had the claimant’s

medical records reviewed by Dr. Robert F. Sexton, Jr., a Louisville, Kentucky neurosurgeon.  In
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his December 14, 2006, report, Dr. Sexton, who disagreed with the reasonableness of the surgical

procedure proposed by Dr. Chakales, concluded that procedure would result on an anatomical

impairment in the amount of 25% to the person as a whole.  The basis for the afore impairment

rating was set forth in the December 14, 2006, report.

The claimant underwent an additional surgical procedure under the care of Dr. Chakales

on July 13, 2009.  Dr. Chakales assessed the extent of the claimant’s anatomical impairment at

25% to the body as a whole.  Respondent #1 asserts that the extent of the claimant’s anatomical

impairment is 10 % to the body as a whole based on a report by Permanent Impairment Review

generated after a review of the claimant’s medical records.

Pursuant to Ark. Code Ann. §11-9-704 (c)(1)(B) (Repl. 2002), 
Any determination of the existence or extent of physical impairment
shall be supported by objective measurable physical or mental 
findings.

Objective findings are those which cannot come under the voluntary control of the patient.  Ark.

Code Ann. §11-9-102 (16)(A)(Repl. 2002).  Arkansas Workers’ Compensation Commission Rule

099.34, Impairment Rating Guide General Provisions, mandates the use of the Guide to the

Evaluation of Permanent Impairment, 4th ed. 1993, in the assessment of anatomical impairment.  

Permanent impairment is any permanent functional or anatomical loss remaining after the

healing period has been reached.  Johnson v. General Dynamics, 46 Ark App. 188, 878 S.W.2d

411 (1994).  The injured employee is entitled to the payment of compensation for the permanent

functional or anatomical loss of use of the body as a whole whether his earning capacity is

diminished or not. Id.

In his December 14, 2006, report, Dr. Sexton opined the results of the claimant’s

anatomical impairment based on the proposed surgical procedure of Dr. Chakales, which was
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ultimately carried out on March 1, 2007, at 25% to the body as a whole based on DRE

lumbosacral category V, if the surgery was fully successful, page 3/102. Dr. Chakales set forth the

basis for his assessment of a 25% whole person impairment in his October 4, 2010, report, in

accordance with the AMA Guide to the Evaluation of Permanent Impairment, 4th edition, section

3, page 107, DRE Thoracolumar Category 5, Radiculopathy and Loss of Motion Segment

Integrity.  The evidence preponderates that the claimant has sustained a permanent physical

impairment in the amount of 25% to the body as a whole as a result of the September 29, 2005,

compensable injury.  Respondent #1 has controverted the claimant’s entitlement to corresponding

indemnity workers’ compensation benefits in excess of 10% to the body as a whole.

Wage Loss Disability

The claimant, with a date of birth of March 2, 1966, is a 1984 graduate of McCrory High

School.  In 1990, the claimant attended South Arkansas University Tech in Camden, Arkansas.

for a year while taking business classes.  The claimant also attended the police academy in 1995. 

The claimant was employed as a police office for the City of North Little Rock from 1995 until

November 2005, and last discharged employment duties as such in September 2005.

The claimant’s September 29, 2005, compensable injury resulted in him undergoing two

(2) surgical procedures and a 25% whole body residual anatomical impairment.  The claimant has

undergone a functional capacity evaluation which reflects that his overall work ability is within the

light classification of work as defined by the U.S. Department of Labor.  The claimant has severe

restrictions relative to lifting, bending, prolonged positioning of standing/sitting/and walking.  

The claimant takes the following medications on a daily basis; OxyContin, Norco, and

Soma.  The claimant uses a cane on occasions to assist in walking.  The claimant noted that he
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usually experiences 4 to 5 bad days where the pain and symptoms are such that his activity level is

severely limited.  On good day, when the pain and symptoms are not as bad, the claimant is more

active, ventures outside, and also perform routine house chores.

The claimant is unable to physically to perform the job requirements of any of his past

employment.  The claimant has not filed for Social Security Disability benefits.  The claimant has

not sought employment since his employment with respondent #1 was terminated in November

2005.  At the time of his last year of employment with respondent #1, the claimant annual salary

was approximately $41,000.00.

The evidence in the record reflects that the claimant met with the vocational rehabilitation

consultant secured by respondent #1 on July 19, 2010.  The claimant also completed a Career

Interest Assessment and returned it to the vocational consultant.  The claimant has telephone

contact with the vocational consultant on September 14, 2010, at which time a September 21,

2010, appointment was scheduled at the office of the consultant.  Correspondence was mailed to

the claimant’s address in Mayflower, Arkansas by the vocational consultant after the claimant

failed to appear for the September 27, 2010, meeting.  The claimant asserts that his efforts to

reach the vocational consultant by telephone were unsuccessful.  Finally, the record reflects a

December 13, 2010, correspondence of the claimant’s attorney to the attorney for respondent #1,

regarding the claimant’s efforts to contact the vocational rehabilitation consultant. 

The testimony of Ms. Taylor, the vocational rehabilitation consultant, reflects that in the

summer of 2010, after a co-worker left, she became much more busy with more files since she

was the only individual perform the duties as a vocational rehabilitation consultant at Systemedic

Corporation.  Ms. Taylor noted that her office telephone is equipped with voice mail, and that
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tries to return missed telephone calls within a day or two.  Further, Ms. Taylor noted that none of

the letters mailed by her to the claimant at his Mayflower address were returned.  The evidence

does not preponderate that the claimant failed or refused to participate in vocational rehabilitation

or that he refused to cooperate in a program of rehabilitation or job placement.

Permanent total disability is defined as the inability, because of compensable injury or

occupational disease, to earn any meaningful wages in the same or other employment.  The

burden of proof is on the employee to prove inability to earn any meaningful wages in the same or

other employment.  Ark. Code Ann. §11-9-519 (e)(1) -(2).  While the evidence preponderates

that the claimant’s employment activities should be limited to the light classification, the claimant

has failed to prove by a preponderance of the evidence that he is unable to earn any meaningful

wages in other employment.  The claimant is capable of driving, has some post-secondary

education, however has not sought employment since reaching the end of his healing period.  

The evidence preponderates that the claimant does experience severe restrictions on his

physical activities as a result of the September 29, 2005, compensable injury.  Noted above are the

restrictions on the claimant’s lifting, bending, prolonged positioning, walking, stooping, standing,

walking, and sitting.  The claimant takes narcotic medication on a regular basis to address the

residual symptoms growing out of the compensable injury.  Because of the residuals of his

compensable injury, the claimant’s consistent reliability as a prospective employee is suspect.  The

evidence preponderates that when the claimant’s age, education, work experience, and other

matters reasonably expected to affect his future earning capacity are considered, the claimant has

suffered a loss of earning capacity in the amount of 60% in addition to his 25% anatomical

impairment.  Respondent #1 has controverted the claimant’s entitlement to wage loss disability
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benefits.

Second Injury Fund Liability

The Second Injury Fund, Respondent #2, was joined as a party to the present claim by the

claimant.  In order for liability of respondent #2 to come into question three hurdles have to be

overcome.  First, the employee must have suffered a compensable injury at his present place of

employment; second, prior to that compensable injury the employee must have had a permanent

partial disability or impairment; and third, the disability or impairment must have combined with

the recent compensable injury to produce the current disability status.  Mid-State Construction

Co. v. Second Injury Fund, 295 Ark. 1, 746 S.W.2d 539 (1988).  

While it is undisputed that the claimant suffered a compensable injury in the employment

of Respondent #1 on September 29, 2005, which resulted in a residual permanent physical

impairment of 25% to the body as a whole, the evidence fails to disclose that prior to the

September 29, 2005, compensable injury the claimant had a permanent partial disability or

impairment.  The claimant suffered a prior work-related injury in the employment of Respondent

#1 on August 1, 2000, which resulted in medical treatment and the payment of indemnity benefits. 

Nevertheless, the claimant returned to the employment of Respondent #1 without restrictions, and

performed his regular job duties until his subsequent compensable injury of September 29, 2005. 

There is no evidence in the record to reflect that the August 1, 2000, compensable injury resulted

in any permanent physical impairment.  The evidence preponderates that Respondent #2, the

Second Injury Fund, does not have any liability in this claim.

AWARD

Respondent #1 is herein ordered and directed to pay to the claimant permanent partial 
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disability benefits at the weekly compensation benefit rate of $350.00, to correspond with the

25% whole person anatomical impairment growing out of the compensable injury of September

29, 2005.  Said sums accrued shall be paid in lump without discount.  Respondent #1 may claim

credit for sums heretofore paid toward the afore obligation.

Respondent #1 is further ordered and directed to pay to the claimant permanent partial

disability benefits of 60% to the body as a whole over and above the anatomical impairment as

wage loss benefits growing out of the claimant’s compensable injury of September 29, 2005.  Said

sums accrued shall be paid in lump without discount.

Respondent #1 is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses arising out of and in connection with the treatment

of the claimant’s compensable injuries of August 1, 2000, and September 29, 2005.

A maximum attorney fee is herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


