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I.  BACKGROUND

This matter comes before the Commission on Respondent’s motion to

dismiss.  A hearing on the motion was conducted on September 29, 2011 in Little

Rock, Arkansas.  Claimant, pro se, failed to appear.  Respondents were represented

at the hearing by Mr. Michael E. Ryburn, Attorney at Law, of Little Rock, Arkansas.

No exhibits were offered at the hearing; but without objection, the entire Commission

file has been incorporated by reference.

The record reflects the following procedural history:

The June 4, 2009 First Report of Injury or Illness for this claim reflects that

Claimant reported injuring her left arm and shoulder on May 8, 2009 when she

caught her arm on a door handle at work.  Forms AR-2 and AR-4 show that the
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shoulder injury was initially accepted as compensable, and Respondents furnished

medical treatment and paid 18 weeks of temporary total disability benefits.

In a letter to the Commission dated August 19, 2009, Claimant alleged that

she suffered injuries to her left arm and shoulder and to her neck and upper back on

May 8, 2009 while working for the Respondent employer.  She stated that she was

dissatisfied with Dr. Charles Pearce, the provider selected by Respondents, and

desired to change to Dr. Ken Martin.  The Medical Cost Containment Division on

September 30, 2009 entered a change-of-physician order, switching her to Dr.

Martin.  He performed left shoulder surgery on her on September 9, 2010.

In a second letter to the Commission dated February 15, 2011 but filed on

March 28, 2011, Claimant stated that she wanted to “appeal” her claim.  Therein, she

related that in addition to her shoulder problem, she also had a neck problem arising

out of the alleged work-related incident and had undergone an MRI that reflected a

bulging cervical disc.  Claimant asserted that she first treated with Pearce for this

and went to Dr. Steve Cathey, who informed her that the MRI was of very poor

quality.  Her letter closed with the following:

I guess what I really want at this time is and appeal to pay the balance
of my bills and whatever is owed to me from time lost at work
September 11, 2009 until November 7, 2009, after my insurance has
covered the majority of the expense.

The Legal Advisor Division attempted, without success, to set up a Legal

Advisor conference.  Thereafter, the file was assigned to me to conduct a hearing.

Prehearing questionnaires were sent to the parties on June 1, 2011.  The pro se

questionnaire to Claimant was sent via first-class mail; and the file does not reflect
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that it was returned to the Commission as undeliverable.  Respondents filed their

response on June 9, 2011, contending, inter alia, that Martin’s surgery was

unauthorized under AWCC R. 099.30 and that Pearce had released her without an

impairment rating and found that she was not a surgical candidate.  Because

Claimant’s questionnaire response was not forthcoming, I wrote her on June 22,

2011 that if the Commission did not receive it within 14 days, I would interpret the

nonaction as a withdrawal of the hearing request and return her file to the

Commission’s general files.  This letter, send via certified and first-class mail, again

was not returned to the Commission; and Claimant signed for the certified letter on

June 29, 2011.  Regardless, she did not respond, and the file was returned to

general files on July 7, 2011.

On August 15, 2011, Respondents filed a motion to dismiss the claim under

AWCC R. 099.13.  Therein, they alleged that the claim was accepted but that “[i]t

appears that the Claimant has elected not to pursue benefits.”

On August 18, 2011, I wrote Claimant, instructing him to respond to the

motion within 15 days.  This letter, sent by certified mail, was signed for by Claimant

on August 19, 2011.  However, no response from Claimant was forthcoming.  I

scheduled a hearing on the motion for September 28, 2011 at 10:00 a.m. in Hearing

Room “B” in the Commission’s offices in Little Rock, and sent the parties letters by

certified mail on September 6, 2011 to advise them of this.  The letter to Claimant

was never returned.  Respondents’ counsel signed for their letter on September 7,

2011.  On September 19, 2011, another certified letter was sent to the parties,

rescheduling the hearing for the same location on September 29, 2011 at 11:30 a.m.
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Claimant signed for her letter on September 22, 2011, and the letter to Respondents’

counsel was signed for by a “Karen Bullard” on September 20, 2011.

On September 28, 2011, Claimant contacted the Commission and spoke with

April Soman, an administrative assistant in the Adjudication Division.  Apparently

confused as to the nature of the upcoming proceeding, she told to Soman that she

did not want to proceed with the September 29 hearing, that she thought her file was

in the Commission’s general files, and wanted it returned there.  Soman sent an

email to Beverly Bailey, my administrative assistant, and related this conversation.

That afternoon, again on September 28, 2011, I attempted to contact Claimant at the

telephone number she had provided the Commission.  Unable to speak with her

directly, I left her a voice mail message in which I stated that the hearing was

requested by Respondents and would proceed as scheduled, and that it was up to

her whether or not to attend.  I informed her that she could contact the Commission

with any questions, but Claimant did not return the call.

At the hearing, Claimant failed to appear; but Respondents appeared through

counsel and argued for dismissal of the claim under AWCC R. 099.13.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law

are hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.
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2. The parties were provided reasonable notice of the motion to dismiss

and of the hearing thereon.

3. Respondent has proven by a preponderance of the evidence that

Claimant has failed to prosecute her claim.

4. Dismissal of this claim is warranted under AWCC R. 099.13.

5. This claim is hereby dismissed without prejudice.

III.  DISCUSSION

AWCC 099.13 reads:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730.

As shown by the evidence recounted above, (1) the parties were provided

reasonable notice of the motion to dismiss and of the hearing thereon; and (2)

Claimant has failed to pursue her claim by taking no action in pursuit of it, including

the filing of a prehearing response, since March 28, 2011.  Hence, dismissal of the

instant claim is warranted under Rule 13.

That leaves the question of whether the dismissal should be with or without

prejudice.  Respondents have requested a dismissal with prejudice, and the

Commission possesses the authority to enter such a dismissal.  Loosey v. Osmose

Wood Preserving Co., 23 Ark. App. 137, 744 S.W.2d 402 (1988).  This includes

claims dismissed under Rule 13.  Johnson, 55 Ark. App. 83, 929 S.W.2d 730.  But

in Abo v. Kawneer Co., 2005 AWCC 226, Claim No. F404774 (Full Commission
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Opinion filed November 15, 2005), the Commission wrote:  “In numerous past

decisions, this Commission and the Appellate Courts have expressed a preference

for dismissals without prejudice.”  (emphasis added)(citing Professional Adjustment

Bureau v. Strong, 75 Ark. 249, 629 S.W.2d 284 (1982)).  Based upon the foregoing,

the dismissal of this claim should be and hereby is entered without prejudice.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


