
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G103559

SANDRA DENISE BALDWIN, EMPLOYEE CLAIMANT

BIRCH TREE COMMUNITIES, INC., EMPLOYER RESPONDENT

BRIDGEFIELD CASUALTY INSURANCE CO.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 22, 2011

Hearing before Chief Administrative Law Judge David Greenbaum on November
21, 2011, Little Rock, Pulaski County, Arkansas

Claimant failed to appear.

Respondent represented by Michael E. Ryburn, Attorney at Law, Little Rock,
Pulaski County, Arkansas.

STATEMENT OF THE CASE

A hearing was scheduled on November 21, 2011, to determine whether or

not the claimant sustained a compensable injury within the meaning of the Arkansas

Workers’ Compensation laws.  As noted above, the claimant failed to appear at the

hearing.  In addition, as will be set out further below, the claimant has failed to

submit medical evidence in support of her claim, necessary to establish

compensability.    At the November 21, 2011 hearing, respondents, by and through

its attorney, requested that the claim be dismissed for lack of prosecution.  

A procedural history of this claim is warranted.  On June 10, 2011, the

claimant filed a Commission Form AR-C, dated May 31, 2011, requesting benefits

related to a March 19, 2011 accident.  The claim was initially assigned to the Legal
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Advisor division.  On July 20, 2011, the claim adjustor, Archie Kardorff, advised that

respondents had previously accepted the claim as compensable and paid all

reasonably necessary, related and authorized medical and indemnity benefits, while

stating that no additional benefits were owed, and that it was controverting all

additional benefits, while attaching an amended Form AR-2.  Following failed

attempts by the Legal Advisor Division to conduct a legal advisor conference and/or

a mediation conference, it was suggested that the claim be assigned to an

Administrative Law Judge for a hearing.  

On July 27, 2011, the claim was assigned for adjudication.  Prehearing

questionnaires were sent to both parties.  Because the claimant failed to timely file

responses to the prehearing questionnaire, the claim was returned to the

Commission’s general files on August 23, 2011.  The claim was reassigned for a

hearing after the claimant submitted responses to the prehearing questionnaire

notice.  Upon receipt of respondent’s answers, the claim was scheduled for a

prehearing telephone conference, which was conducted on October 19, 2011.  A

Prehearing Order was filed on said date, setting out various stipulations, the agreed

issues, as well as the contentions of the respective parties.  A copy of the

Prehearing Order was introduced at the within hearing as “Commission’s Exhibit 1.”

The claimant has, on multiple occasions, including during the prehearing

conference, been advised of her right to legal representation; that an attorney could

not charge her a fee for representing her in a workers’ compensation claim without
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approval of this Commission; that fees were normally awarded only out of benefits

obtained in her behalf, and that she would only be responsible for a portion of the

fee if an attorney was successful in obtaining benefits for her.  In addition, the

claimant was advised, on numerous occasions, that she had the burden of proving

her claim; that she was only entitled to one hearing; and that, for any reason, if she

was unsuccessful, she could not request a second hearing while maintaining that

the reason for any failure to prove the claim was lack of legal representation.  The

claimant elected to proceed in her own behalf.

During the prehearing conference, the parties stipulated to the

employee/employer/carrier relationship at all relevant times, including March 19,

2011; that the claimant earned sufficient wages to entitle her to compensation rates

of $192 per week for temporary total disability and $154 for permanent partial

disability, in the event that the claim was found compensable; and that the claim

had been controverted in its entirety.  Respondents do not dispute that a work-

related incident occurred on March 19, 2011, but, rather maintain that the claimant

cannot prove that any injury resulted from the incident.

During the prehearing conference, the parties agreed that the primary issue

requiring adjudicating concerned compensability.  If answered affirmatively, the

claimant’s entitlement to associated benefits must be addressed.  

Claimant contended, in summary, that she sustained compensable injuries

to her left shoulder and back on March 19, 2011, when a client grabbed her left arm
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and threw her down the hall; that respondents should be held responsible for all

outstanding and related medical treatment, together with continued reasonably

necessary medical treatment, which respondents have resisted; that she was

entitled to approximately five weeks of temporary total disability (the exact dates to

be identified at the hearing), while reserving future entitlements, if any.

The respondent contended that the claimant could not prove that she

sustained an injury on March 19, 2011, specifically maintaining that there was no

medical evidence supported by objective findings to establish an injury.  

During the telephone conference, the claimant was advised as to the reason

respondents were disputing her claim.  The claimant was specifically questioned

concerning whether she possessed any medical evidence, supported by objective

findings to establish her claim.  Respondents stated that it would rely on the

medical evidence previously obtained.  The claimant stated that she would furnish

copies of medical reports and records from both the Pinnacle Physicians Group and

Baptist Medical Center in support of her claim.  The claimant was advised that she

needed to furnish the Commission, as well as the respondents with copies of any

medical evidence, which supported her claim, and that such medical was required

at least seven (7) days prior to the scheduled hearing.  A hearing was then

scheduled by agreement of both parties for Monday, November 21, 2011 at 10:30

a.m. at the Arkansas Workers’ Compensation Commission offices.  Notice of all

agreements contained in the Prehearing Order was sent to the parties on October
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19, 2011.  After several attempts to deliver the notice to the claimant, the notice was

returned unclaimed.  (Commission Exhibit 2)

Because of claimant’s failure to appear, respondents moved that the claim

be dismissed.  At the hearing, it was pointed out that the claimant failed and/or

refused to submit any medical evidence in support of her claim.  In view of the

foregoing, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties, as contained in the Prehearing

Order filed October 19, 2011, are hereby accepted as fact.

3. The claimant has failed to submit any medical evidence, supported by

objective findings to support her claim.

4. The claimant has failed to prosecute her claim.

5. This claim should be dismissed pursuant to Commission Rule 099.13.

DISCUSSION

Commission Rule 099.13 is set out in its entirety below:

The Commission may, in its discretion, postpone or recess
hearings at the instance of either party or on its own motion.
No case set for hearing shall be postponed except by approval
of the Commission or Administrative Law Judge.

In the event neither party appears at the initial hearing,
the case may be dismissed by the Commission or
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Administrative Law Judge, and such dismissal order will
become final unless an appeal is timely taken therefrom
or a proper motion to reopen is filed with the
Commission within thirty (30) days from receipt of the
order.

Upon meritorious application to the Commission from
either party in an action pending before the
Commission, requesting that the claim be dismissed for
want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.  (Effective
March 1, 1982)

I feel compelled to point out that even if the claimant had appeared at the

scheduled hearing, she has failed and/or refused to provide medical evidence

supported by objective findings, necessary to establish compensability, as directed

by the October 19, 2011 Order.  The record reflects that the claimant has failed to

communicate in any manner with either respondents’ attorney or this Commission,

following the teleconference conducted on October 19, 2011.  The claimant agreed

to the date and time to present her claim.  The claimant failed to appear at the initial

hearing scheduled at her request and to prosecute her claim. Because of the

claimant’s course of conduct, I find that this claim should be, and it is, hereby

dismissed, pursuant to Commission Rule 099.13

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  
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