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Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by J. LESLIE EVITTS, III, Attorney, Fort
Smith, Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 23,

2010, in Fort Smith, Arkansas.  The deposition of the claimant was

taken on August 4, 2010, and has been admitted as Respondents’

Exhibit No. 3. 

On July 8, 2010, a  pre-hearing order was entered in this

case. This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time. Prior to the commencement of the hearing, both

parties announced that they could agree on the dollar amount of the

appropriate weekly compensation rates.  The claimant also raised

the additional issue of the claimant’s entitlement to benefits

under Ark. Code Ann. §11-9-505(a) for the period of July 12, 2010

through a date yet to be determined.  The respondents had no

objection to the addition of this issue.  A copy of the pre-hearing

order with these amendments noted thereon was made Commission’s

Exhibit No. 1 to the hearing.
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The following stipulations were offered by the parties and are

hereby accepted:

1. On all relevant dates, including March 19, 2009, the

relationship of employee-self insured employer-TPA

existed between the parties.

2. The appropriate weekly compensation rates are $360.00

for total disability and $270.00 for permanent partial

disability.

3. On or about March 19, 2009, the claimant sustained

compensable injuries to her right knee and low back.

4. There is no dispute over medical expenses incurred

through May 9, 2010.

5. There is no dispute over temporary total disability

benefits through May 9,2010. 

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional medical services

fo her right knee.

2. The claimant’s entitlement to additional temporary total

disability benefits from May 10, 2010 through a date yet

to be determined.

3. The claimant’s entitlement to benefits under Ark. Code

Ann. §11-9-505(a) from July 12, 2010 through a date yet

to be determined.

4. Attorney’s fees.

In regard to these issues, the claimant contends:
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“a. The claimant contends that she is entitled
to temporary total disability benefits and
reasonably necessary medical treatment
regarding her right knee.  The claimant
contends that her period of temporary total
disability benefits began on May 10, 2010 and
continues until a date yet to be determined.

b. The claimant contends that she is entitled
to medical treatment regarding her lumbar
spine.

c. The claimant contends that the respondents
have controverted entitlement to temporary
disability benefits and that her attorney is
entitled to an appropriate attorney’s fee.”
  
 

In regard to these issues, respondents contend:

“The respondents contend that all medical
benefits to which the claimant is entitled
have been paid.  The respondent further
contends that all indemnity benefits to which
the claimant is entitled have been paid.
Additionally, the respondent contends that no
compensable event is the major cause of the
claimant’s current disability or need for
additional medical treatment.  The respondent
also contends that any additional medical
treatment sought by the claimant is not
reasonable or necessary as a result of the
compensable injury. The respondent further
contends that the medical treatment sought by
the claimant is not authorized, reasonable or
necessary as the result of a work related
injury.  

The respondent also contends that the need for
the surgery performed by Dr. Long on May 10,
2010, was not a result of the March 19, 2009,
compensable injury as discussed in Dr. Sites’
report and therefore the claimant is not
entitled to the requested additional medical
services nor any TTD benefits related thereto.

However, if the Court finds that the May 10,
2010 surgery was a result of the compensable
injury, the respondent contends that the
claimant would only be entitled to TTD
benefits from that date through the date that
the claimant is released by Dr. Long, but in
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no way would the claimant be entitled to
505(a) benefits.”

 DISCUSSION

I. ADDITIONAL MEDICAL SERVICES

The first issue to be addressed concerns the claimant’s

entitlement to the additional to medical services provided her by

and at the direction of Dr. James Long, on and after May 10, 2010.

This includes the arthroscopic surgery performed by Dr. Long on the

claimant’s right knee on May 10, 2010. The burden rests upon the

claimant to prove her entitlement to these additional medical

services.

In order to meet this burden, the claimant must prove that the

medical services provided her by and at the direction of Dr. Long,

on and after May 10, 2010, represent “reasonably necessary medical

services” for her admittedly compensable right knee injury.  In

order to establish this fact, the claimant must first prove that

the medical services were necessitated by or connected with the

compensable injury.  Secondly, the claimant must prove that the

medical services have a reasonable expectation of returning the

claimant to or maintaining the claimant at a level of functioning

and comfort as near the preinjury state as the permanent character

of the injury will allow.  In the present case, the actual dispute

focuses on the question of whether the additional medical services

by Dr. Long on and after May 10, 2010, were necessitated by or

connected with the claimant’s compensable right knee injury of

March 19, 2009.
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The evidence unquestionably shows that the medical services

provided the claimant, on and after May 10, 2010, were directed

solely toward the treatment of chondromalacia of the lateral facet

of the claimant’s right patella.  Chondromalacia is a softening or

deterioration of the protective cartilage covering the articular

surfaces of the bones comprising a joint and one of the more

commonly involved bones is the patella in the knee. 

The evidence presented shows that the medical services that

were provided to the claimant by Dr. Long, on and after May 10,

2010, were of a type and nature generally recognized by the medical

community as appropriate treatment for this diagnosed condition.

The evidence further shows that this provided the claimant with

significant relief of the knee symptoms that she was experiencing

at that time, as well as restoring the level of function of the

claimant’s right knee joint.

 However, there remains the question of whether the claimant’s

symptomatic chondromalacia of the patella of her right knee joint,

which necessitated the medical services on and after May 10, 2010,

was, in any way, connected with or the result of the claimant’s

compensable right knee injury of March 19, 2009.  There is an

obvious difference of expert medical opinion on this question

between Dr. James Long and Dr. Terry Sites.

In his reports and records, Dr. Long never expressly states

that the claimant’s symptomatic chondromalacia of the right

patella, which necessitated the services he provided on and after

May 10, 2010, was in any way, likely or causally related to or the
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result of the claimant’s compensable right knee injury of March 19,

2009. However, his records and reports, as a whole,  would seem to

imply the existence of such a relationship. 

It is interesting to note that Dr. Long did not diagnose the

claimant’s right knee difficulties as chondromalacia of the

patella, until January 4, 2010. Dr. Long’s previous diagnosis had

been simply “post traumatic arthralgia” (i.e. post traumatic joint

pain).  There is also no mention in Dr. Long’s prior records of any

objective findings indicative of patellar chrondromalacia as the

etiology of the claimant’s knee complaints such as crepitus and

radiographic abnormalities.

The original diagnosis of the claimant’s injury, which was

made by Dr. Frankie Griffin (also an orthopaedic surgeon), was a

tear of the lateral meniscus and a strain with possibly some

anterior substance tearing of the ACL.  The tear of the lateral

meniscus was arthroscopically repaired by Dr. Griffin on April 17,

2009. During this arthroscopy, Dr. Griffin also observed

“Outerbridge Grade III changes with fibrillations over central 20

percent of the patella”.  He also repaired this damage at the time

of the arthroscopy.

In x-rays that were taken on January 4, 2010, Dr. Long noted:

“Some subchondral irregularity of the lateral
edge of the patella on the right with
corresponding area of impaction and distortion
of the subchondral bone on the anterior edge
of the lateral femoral condyle.  This appears
to represent an impaction fracture of the
collateral edge of the patella and the
anterior aspect of the lateral femoral
condyle.”



Balch-F902938 -7-

In his narrative report of January 4, 2010, Dr. Long stated

that this abnormality:

“May well represent an old healed fracture
associated with the traumatic arthralgia that
is recurring in this joint.” (Emphasis mine)

This was as close as Dr. Long came to expressly stating an opinion

on the possibility of  a causal relationship between the claimant’s

compensable injury of March 19, 2009 and the chondromalacia of the

right patella.

At the hearing, the claimant testified that she had

experienced a dislocation of her kneecap or patella at age 5, but

that this injury rapidly resolved without any residual problems.

However, a prior medical report of the claimant, dated August 8,

2000, shows that the claimant gave a history of a previous serious

injury or broken bone that included a “broken kneecap”.

 It must further be noted that the claimant’s description of

the employment-related incident or accident of March 19, 2009, was

that she sustained a kick or blow to the backside of her right leg.

Clearly, this incident would not have resulted in any direct force

or trauma to the claimant’s right kneecap or patella.  Certainly,

such an incident would not logically be expected to produce a

fracture of the patella, particularly an impaction fracture of the

type authorized by Dr. Long. There as also no evidence of such an

acute fracture of the patella noted on the initial x-rays, MRI, or

during the arthroscopy of Dr. Griffin.  

Contrary to the reports and records of Dr. Long, Dr. Sites

does state a clear opinion on the existence of a causal
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relationship between the claimant’s symptomatic chondromalacia of

her right kneecap and her employment-related accident and injury on

March 19, 2009.  It is Dr. Sites’ opinion that the chondromalacia

or “Outerbridge Grade III changes with fibrillations over the

central 20 percent of the right patella”, which was noted by Dr.

Griffin on April 17, 2009, pre-existed the claimant’s accident and

injury of March 19, 2009. He further indicated that this pre-

existing degenerative condition could have been aggravated by the

employment-related accident of March 19, 2009 and even by Dr.

Griffin’s repair of this damaged cartilage in the arthroscopic

surgery on April 17, 2009. However, it was his opinion that any

aggravation of this pre-existing condition by either the

employment-related injury or the subsequent arthroscopic surgery

would have resolved after the Hyalgan injections that were given

the claimant by Dr. Long in July and August of 2009. At that time,

he concluded that the chondromalacia of the claimant’s right knee

should have returned to its pre-aggravated state. Finally, it was

Dr. Sites’ opinion that the claimant’s subsequent symptomatic

chondromalacia of the right kneecap that necessitated the surgery

and other treatment provided to the claimant by Dr. Long, on and

after May 10, 2010, was more likely the result of the natural

progression of this pre-existing degenerative condition and was

unlikely related to any aggravation by the compensable injury of

March 19, 2009. Dr. Sites’ thoroughly explained in detail his

rationale for this conclusion and the facts upon which they were

based.  



Balch-F902938 -9-

Both Dr. Long and Dr. Sites are highly competent orthopaedic

surgeons with particular expertise in the area of medicine

associated with the diagnosis and treatment of knee injuries and

conditions.  Dr. Long is the claimant’s current treating physician.

Whereas, Dr. Sites has only evaluated the claimant on one occasion,

but has also clearly reviewed the reports, records, and test

results of all of the claimant’s various treating physicians.  

After consideration of all the evidence presented, I find that

the expert opinion of Dr. Sites is entitled to the greater weight

and credit.  His opinions on the possibility of a connection

between the claimant’s need for medical treatment of her right knee

difficulties on and after May 10, 2010, and her compensable injury

of March 19, 2009, is stated with conviction and clarity.  The

facts upon which Dr. Sites relied are shown to be accurate by the

greater weight of the credible evidence presented and the reasoning

he employed in reaching these conclusions is logical and

appropriate.  On the other hand, any opinions of Dr. Long on this

issue are not stated in a clear and concise manner.  The factual

basis for his conclusion seems to be simply that the claimant had

no difficulties with her right knee prior to the injury and has

continuously experienced difficulties thereafter.  The accuracy of

this assumed fact is not supported by the greater weight of the

credible evidence presented.

  Although the claimant testified that she has continuously

experienced difficulties with her right knee since the accident of

March 19, 2009, the record reveals that the claimant reported
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significant improvement with the injections given by Dr. Long in

July and August of 2009, had returned to work for the respondent

during this time and sought no medical services for any

difficulties with her right knee between August 25, 2009 and

January 4, 2010. 

It further appears from the reports and records of Dr. Long

that he assumed that the claimant had no evidence of chondromalacia

prior to her employment-related injury of March 19, 2009 and that

this condition first appeared months after her March 19, 2009

employment-related accident and injury. These assumptions are

clearly contrary to the greater weight of the credible evidence

presented. The greater weight of the credible evidence shows that

the claimant had experienced a fracture of her right kneecap or

patella prior to this accident and was experiencing chondromalacia

of her right kneecap prior to her employment-related injury.  In

fact, the claimant was treated for extensive chondromalacia of the

right kneecap during the surgery that was performed only a month

after her employment-related injury. It appears from Dr. Long’s

operative note that he was unaware that Dr. Griffin had observed

chondral defects or damage involving the claimant’s right kneecap

during the April 17, 2009 arthroscopy.

 Based upon all of these various factors, I find that any

opinions on the possible connection between the claimant’s accident

and compensable injury of March 19, 2009, and the claimant’s right

knee difficulties and resulting need for medical services, on and

after May 10, 2010, that may be impliedly or expressly stated by
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Dr. Long would not be stated within a reasonable degree of medical

certainty as required by the Act.  Thus, such opinions would not be

entitled to any weight and credit.

In summary, I find that the claimant has failed to prove by

the greater weight of the credible evidence that the medical

services, which she required for her right knee difficulties on and

after May 10, 2010, were likely necessitated by or connected with

her compensable right knee injury of March 19, 2009.  Rather, I

find that the greater weight of the evidence shows that any

aggravation of the claimant’s pre-existing chondromalacia of her

right patella by the employment-related accident and injury was

temporary in nature and had ended prior to May 10, 2010.  The

claimant’s right knee difficulties and resulting need for medical

services, on and after May 10, 2010, were most likely the result of

the natural progression of the claimant’s pre-existing

chondromalaia of her right patella.  Therefore, these medical

services would not represent “reasonably necessary medical

services” for the claimant’s compensable injury, under Ark. Code

Ann. §11-9-508. The claimant’s request for these benefits must be

denied. 

II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The next issue to be addressed concerns the claimant’s

entitlement to additional temporary total disability benefits from

May 10, 2010 through a date yet to be determined. Again, the burden

rests upon the claimant to prove her entitlement to these benefits.
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    In order to meet this burden, the claimant must show during

this time, she has continued within her healing period from the

effects of her compensable injury.  As the claimant’s compensable

injuries were to both a portion of her body that is “scheduled”,

under Ark. Code Ann. §11-9-521, and a portion of her body that is

“unscheduled”, the claimant must also prove that she has either not

“returned to work” for reasons connected with her compensable

scheduled injury or has been rendered totally disabled by her

compensable unscheduled injury.

First, it is my opinion that the claimant has failed to prove

by the greater weight of the credible evidence that she continued

within her healing period from the effects of her compensable

scheduled right knee injury or her compensable unscheduled back

injury for the period of May 10, 2010 through a date yet to be

determined.

  For the reasons set out previously in this Opinion, I find

that the claimant’s healing period from the effects of her

compensable scheduled right knee injury of March 19, 2009, had

ended prior to May 10, 2010. The claimant’s difficulties with her

right knee, which necessitated the medical services by Dr. Long on

and after May 10, 2010, were not attributable to the compensable

injury, but were the result of the natural progression of the

claimant’s pre-existing degenerative chondromalacia of the right

patella. I further find that the claimant’s inability to “return to

work” during this period was also the result of the natural

progression of her pre-existing degenerative chondromalacia of the
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right patella and not her compensable injury right knee of March

19, 2009.

The evidence fails to show that the claimant received or

required any medical services for her compensable back injury

during this period and there is no evidence to show that the

claimant’s healing period from her compensable back injury

continued during this time.  Neither the medical evidence or even

the claimant’s testimony show that during this time she was

experiencing any physical restrictions or limitations as a result

of her compensable back injury.  

Therefore, the claimant has failed to satisfy the two critical

requirements for her entitlement to additional temporary total

disability benefits during the period of May 10, 2010 through a

date yet to be determined.  Her request for such benefits must be

denied.

III. BENEFITS UNDER ARK. CODE ANN. §11-9-505(a)

The final issue to be addressed concerns the claimant’s

entitlement to benefits provided by Ark. Code Ann. §11-9-505(a) for

the period beginning July 12, 2010 through a date yet to be

determined up to the statutory maximum provided by this subsection.

Again, the burden rests upon the claimant to prove her entitlement

to these benefits.  

In order to meet this burden, the claimant must prove four

specific facts. These facts are:
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(1) That she sustained a compensable injury.

(2) That suitable employment, which is within

her physical and mental limitations, is

available with the employer.

(3) That the employer has refused to return

the claimant to work.

(4) That the employer’s refusal to return the

claimant to work is without reasonable

cause.

However, the case of Davis v. Dillmeier Enterprises, Inc., 330

Ark. 545, 956 S.W.2d 155 (1997), the Arkansas Supreme Court held

that Ark. Code Ann. §11-9-505(a) only applies to periods of time

during which the claimant is entitled to receive compensation or

indemnity benefits for the compensable injury.  

In the present case, the claimant was clearly not receiving,

nor has she showed herself entitled to receive any compensation or

indemnity benefits for her compensable injuries, on and after July

12, 2010. Following the rule announced by the Supreme Court in the

case cited above, I find that the claimant would not be entitled to

any additional benefits provided by Ark. Code Ann. §11-9-505(a)

during the period of July 12, 2010 through a date yet to be

determined. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.
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2. On March 19, 2009, the relationship of

employee-self insured employer-third party

administrator existed between the parties.

3. On March 19, 2009, the claimant earned wages

sufficient to entitle her to weekly

compensation benefits of $360.00 for total

disability and $270.00 for permanent partial

disability.  

4. On March 19, 2009, the claimant sustained

compensable injuries to her right knee and low

back.

5. There is no dispute over medical expenses

incurred through May 10, 2010.

6. The claimant has failed to prove by the

greater weight of the credible evidence that

the medical services she received for right

knee difficulties, by and at the direction of

Dr. James Long, on and after May 10, 2010,

represent reasonably necessary medical

services for her compensable right knee

injury. Specifically, the claimant has failed

to prove by the greater weight of the credible

evidence that these medical services were

likely necessitated by or connected with her

compensable right knee injury of March 19,

2009.
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7. There is no dispute over the temporary total

disability benefits through May 9, 2010.

8. The claimant has failed to prove by the

greater weight of the credible evidence that

she is entitled to additional temporary total

disability benefits for the period of May 10,

2010 through a date yet to be determined.

Specifically, the claimant has failed to prove

by the greater weight of the credible evidence

that during this time she continued within the

healing period from the effects of either of

her compensable injuries and has failed to

prove that she had not returned to work or was

rendered totally disabled from doing so, as a

result of these compensable injuries.

9. The claimant would not be entitled to any

additional benefits provided by Ark. Code Ann.

§11-9-505(a) for the period of July 12, 2010

through a date yet to be determined.

Specifically, the greater weight of the

credible evidence fails to establish that the

claimant was receiving or was entitled to

receive any compensation or indemnity benefits

for her compensable injuries during this

period.
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10. The respondents have controverted the

claimant’s entitlement to payment of the

expenses incurred for the medical expenses

rendered her for her right knee difficulties

by and at the direction of Dr. James Long, on

and after May 10, 2010, the claimant’s

entitlement to additional temporary total

disability benefits for the period of May 10,

2010 through a date yet to be determined, and

the claimant’s entitlement to benefits under

Ark. Code Ann. §11-9-505(a).

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss the present claim for

additional benefits, in the form of the medical services rendered

to the claimant for her right knee difficulties by and at the

direction of Dr. James Long, on and after May 10, 2010,  additional

temporary total disability benefits for the period of May 10, 2010

through a date yet to be determined, and additional benefits under

Ark. Code Ann. §11-9-505(a).

IT IS SO ORDERED.   

                                                       
                             MICHAEL L. ELLIG
                    ADMINISTRATIVE LAW JUDGE
                                         


