
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F904242

BRAD BAGLEY   CLAIMANT

USA TRUCK, SELF INSURED RESPONDENT

OPINION FILED OCTOBER 26, 2011

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant pro se.

Respondent represented by SCOTT ZUERKER, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On August 3, 2011, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing. A pre-hearing conference was conducted on March 15, 2011,

and a pre-hearing order filed that same date.  A copy of the pre-

hearing order has been marked as Commission’s Exhibit No. 1 and

made part of the record without objection. At the pre-hearing

conference the parties agreed to the following stipulations.

1. On April 30, 2009, the relationship of employee-self

insured employer existed between the parties.

2. The appropriate weekly compensation benefits are $550.00

for total disability and $413.00 for permanent partial

disability.

3. The claim is controverted in its entirety.

4. The respondent is entitled to the difference between

temporary total disability rates and unemployment

benefits.
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At the pre-hearing conference the parties also agreed to

litigate the following issues:

1. Whether the claimant sustained a compensable injury to

his lower left back on April 30, 2009.

2. The claimant’s entitlement to medical services and

temporary total disability benefits from May 6, 2009

through a date yet to be determined.

The claimant contends that he requires an objective review of

his case by a third party and that he is deserves benefits via

workers’ compensation including medical support and compensation.

The respondent contends that the claimant did not sustain a

compensable injury as that term is defined by Act 796 of 1993. In

the alternative respondent contends that claimant has failed to

meet his burden of proving entitlement to additional medical

treatment and in the alternative, the respondent contends that the

claimant has failed to meet the burden of proving entitlement to

medical treatment and it is not responsible for payment of TTD

benefits during such period of time as claimant was receiving

unemployment benefits and that respondent is entitled to credit for

the overpayment of TTD benefits paid during such period of time as

claimant was receiving unemployment benefits in the amount of

$6,600.00.  The Claimant, Brad Bagley, represented himself at all

times during this claim. He was pro se at the pre-hearing

conference and pro se at the hearing on the 3rd of August, 2011.

The stipulations agreed to by the parties at the pre-hearing

conference conducted on March 15, 2011, and contained in the pre-
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hearing order filed that same day are hereby accepted as fact. From

a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission, and

having  had the opportunity to hear the testimony and observe the

witness and his demeanor the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 36 year old male who worked for the

respondent for two plus years (Respondent’s Exhibit No. 2, at p.

1). Claimant slipped and fell off a truck trailer on April 30, 2009

(Record 8/3/2011, at p. 7). Claimant testified that he hurt his

left knee and heard a pop in his lower back (Record 8/3/2011, at p.

7). Claimant was subsequently terminated from employment with the

respondent (Record 8/3/2011, at p. 8). Claimant testified as

follows:

“All I really want is a second opinion on my
back to see if there is an injury that
sustained from it...” (Record 8/3/2011, at p.
8).

He also testified:

“I just want what’s owed as far as medical and
that’s it.”(Record 8/3/2011, at p. 9).

On cross examination, the claimant testified that he had seen

Dr. Stanley Stoler in Toledo, Ohio. He saw Dr. Stoler several times

and respondent initially accepted his claim (Record 8/3/2011, at p.

9). Claimant agreed that he had last seen Dr. Stoler on December

23, 2009. On that visit, Dr. Stoler made no recommendations for

additional medical treatment(Record 8/3/2011, at p. 10). The

claimant testified that on December 23, 2009 Dr. Stoler reviewed
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the MRIs for both his left knee and lower back and found them to be

normal (Record 8/3/2011, at p. 11). Dr. Stoler noted some

degenerative changes in the MRI of the back and advised the

claimant that he had no further recommendations (Record 8/3/2011,

at p. 12).  The claimant testified, on cross examination, that

respondent paid TTD until July of 2009, and some medical until Dr.

Stoler advised that he could recommend nothing further in the form

of medical treatment (Record 8/3/2011, at p. 14). Claimant advised

that he had seen no other doctors and had no other recommendations

for medical treatment subsequent to Dr. Stoler’s December 23, 2009

findings and recommendations (Record 8/3/2011, at p. 17). Claimant

introduced no documentary medical evidence during the hearing.

DISCUSSION

Arkansas Code Annotated §11-9-102(4)(A)(i) defines compensable

injury as:

“An accidental injury causing internal or
external physical harm to the body arising out
of and in the course of employment which
requires medical services and results in
disability or death.  An injury is accidental
only when it is caused by a specific incident
and is identifiable by time and place of
occurrence.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined under A.C.A. §11-

9-102(4)(A)(i). See also  §11-9-102(4)(E)(i).

Preponderance of the evidence means the evidence has the

greater weight or convincing force, Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W. 2d 442 (1947). 
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Furthermore, to be compensable under the same burden, the

claimant must prove that the existence of physical injury or damage

is supported by medical evidence.  A.C.A. §11-9-102(4)(D) requires

the compensable injury must be established by medical evidence.

 The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i) as those findings which

cannot come under the voluntary control of the claimant. The

statute requires that medical opinions addressing compensability

must be stated within a reasonable degree of medical certainty,

A.C.A. §11-9-102(16)(B). The Arkansas Court of Appeals has

addressed this issue in previous opinions. The Court in 2002, found

that an MRI revealing an injury to a disc as a result of a work-

related injury was sufficient to satisfy the requirement that a

workers’ compensation claim be supported by objective medical

findings as defined in A.C.A. §11-9-102(16). Wal-Mart Stores, Inc.

v. Sands, 80 Ark. App. 51, 91 S.W.3d 93 (2002). In the present

case, the first issue we must address is whether the claimant

sustained a compensable injury to his lower back on April 30, 2009.

The claimant testified at the hearing to the details of his

accident and stated that he wanted a second opinion about the

injury and wanted what was owed in medical. The claimant presented

no other evidence related to his injury or any medical attention

that he had received related to his injury. The respondent, in the

form of documentary evidence, submitted Dr. Stoler’s report dated

December 23, 2009 (Respondent’s Exhibit No. 1, p. 1-3). In that
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report, Dr. Stoler reviewed the information from the left knee and

the lower back MRI. According to the report, Dr. Stoler had

reviewed the MRI for the left knee in June of 2009 with the

claimant.  At that point, he notes that he reviewed the findings

with the patient, “explaining that the MRI of the left knee was

normal”. Specifically, noted in impressions “there was no evidence

of  acute injury identified.”  He noted that the patient verbalized

understanding of this explanation (Respondent’s Exhibit No. 1). Dr.

Stoler noted that the claimant was in the office on December 23,

2009 for the results of the lumbar MRI which he had ordered in

September of 2009 (Respondent’s Exhibit No. 1, at p. 2). Again, Dr.

Stoler explained the results of the MRI. According to Dr. Stoler’s

report:

“The MRI revealed straightening of normal
lumbar lordosis, but no vertebral body
subluxation...there are modic end plate
degenerative changes at L4-5. There was no
intradural abnormality. At L5-S1 and L4-5
there is facet arthropathy. There is no disc
herniation or spinal canal stenosis or neural
foraminal stenosis at any level.”

 
He noted that the claimant verbalized understanding

(Respondent’s Exhibit No. 1, at p. 2).  Dr. Stoler’s assessment of

the claimant’s condition follows:

“A lateral collateral ligament sprain of the
left knee that was completely resolved and a
lumbar strain in which he noted subjective low
back pain ongoing but an essentially
unremarkable MRI examination of the lumbar
spine.” (Respondent’s Exhibit No. 1 at p. 2).
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Dr. Stoler noted:

“I cannot explain his continued low back pain
complaints and I have no place to refer him
since he is not a surgical candidate on the
MRI findings without any objective findings
other than osteoarthritic degenerative
changes...  I did explain to him that I would
give medication for his subjective pain
complaints... He can return to work without
restrictions today, December 23, 2009 and he
is discharged from our care for this
incident.” (Respondent’s Exhibit No. 1, at p.
2).

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury and that the compensable

injury is supported by objective medical findings. Here the

claimant has failed to submit any objective medical findings that

would sustain his contention that he suffered a compensable injury

to his lower back on April 30, 2009.  In contrast to the medical

findings in Wal-Mart v. Sands, here we have no objective medical

findings that would sustain the claimant contentions. Specifically

in Wal-Mart v. Sands, the court referenced an MRI that revealed an

injury to a disc, Id at p. 96. In the present case, both the MRI of

the left knee and the lower back were normal as noted by Dr.

Stoler. The objective medical findings support a finding contrary

to claimant’s contentions. Additionally, Dr. Stoler made no further

recommendations for medical treatment and released the claimant

from his care advising that he could return to work.  The claimant

presented no documentary evidence to contradict that submitted by

the respondent.  While the testimony does support the fact that the

claimant fell from a trailer while at work and that respondent paid

some temporary total disability and medical costs up until the time
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Dr. Stoler released the claimant to return to work, there is no

evidence in the form of objective medical findings that the

claimant is entitled to additional medical services or that he

sustained a compensable injury on April 30, 2009. The claimant has

not met his burden of proof by a preponderance of the evidence to

show that he suffered a compensable injury. He has not produced any

objective medical findings to support his claim.  Having found that

the claimant has failed to meet the burden of proof regarding a

compensable injury, the claimant is not entitled to TTD or medical

services.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has not proven by a preponderance of the

evidence that he suffered a compensable injury to his lower back on

April 30, 2009. He has submitted no objective medical findings to

support a finding that he suffered a compensable injury.

2. Having not met the burden of proving a compensable injury

the claimant is not entitled to medical services or temporary total

disability related to the April 30, 2009 incident.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                     
                 AMY GRIMES

   ADMINISTRATIVE LAW JUDGE


