
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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STEPHEN BUSTARD, EMPLOYEE CLAIMANT

SOUTHERN REFRIGERATED TRANSPORT, 

EMPLOYER RESPONDENT NO. 1

MIDWEST EMPLOYERS CASUALTY CO.,

INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL

DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED APRIL 29, 2011

Hearing conducted before Administrative Law Judge S. Dale Douthit in Hope,

Hempstead County, Arkansas.

The claimant, Mr. Stephen Bustard, appeared pro se.

Respondents No. 1 were represented by Honorable David C. Jones, Attorney

at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by Honorable Christy King, Attorney at

Law, Little Rock, Arkansas, and waived appearance.

STATEMENT OF THE CASE

On February 1, 2011, the above captioned claim came on for a hearing

in Hope, Arkansas.  A prehearing conference was conducted on

November 18, 2010, and a Prehearing Order was filed on that same date.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  
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At the February 1, 2011, full hearing, the parties stipulated to the

following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including April 25, 2009.

3) The claimant’s compensation rates are $550 per week for

temporary total disability and $413 per week for permanent

partial disability.

4) Respondents No. 1 have controverted the claimant’s alleged lung

and/or respiratory injury in its entirety.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the “Shippers Defense” should bar this claim for

any and all benefits associated with the claimant’s alleged

lung and/or respiratory injury.

2) W hether the claimant sustained a compensable

respiratory and/or pulmonary injury on or about April 25,

2009, pursuant to Ark. Code Ann. § 11-9-114.

3) If compensability is overcome, claimant’s entitlement to

temporary total disability benefits from the date of injury to

maximum medical improvement must be addressed, as

well as, whether the claimant is entitled to all medical

treatment associated with his alleged respiratory and/or

pulmonary injury.

4) Date of maximum medical improvement determination.

5) Whether the claimant is now permanently and totally

disabled.
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The claimant contended that the Shippers Defense does not apply; that

he did sustain a compensable injury to his lungs pursuant to Ark. Code Ann.

§ 11-9-114; the claimant contends he is entitled to temporary total disability

benefits until he reached maximum medical improvement; claimant contends

that the medical treatment that he has received since April 25, 2009, has been

reasonable, necessary and related to his compensable injuries, such that

respondents should be ordered to pay for the same; claimant contends that

he is entitled to additional  medical treatment as a result of the compensable

injuries sustained; and the claimant contends he is now permanently and

totally disabled.

Respondents No. 1 contended that the claimant’s claim for any and all

benefits should be barred based upon the Shippers Defense.  Specifically,

Respondents contend that the claimant failed to disclose on the pre/post-

employment physical examination forms that he had any type of preexisting

lung condition or respiratory problems during the hiring process.  Accordingly,

any claim for respiratory or lung issues should be barred based upon the

claimant’s failure to disclose his preexisting condition and problems.  Second,

Respondents 1 contended that the claimant cannot meet his burden of proof

pursuant to Ark. Code Ann. § 11-9-114 concerning pulmonary or respiratory

injuries.  As part of that particular statute, the respondents contend the



STEPHEN BUSTARD - F904717 -4-

claimant did not sustain any type of actual accident and that the major cause

of claimant’s problem is a result of his preexisting conditions and not a result

of any accident or work-related incident while working for the insured herein.

Respondents contended that there are no new objective medical findings to

show that the claimant sustained any type of lung injury or problem while

working for the respondent/employer as he had extensive preexisting

conditions.  In the alternative, respondents contended that the claimant merely

sustained a temporary aggravation of his preexisting condition for which he,

subsequently, resumed his baseline condition and is not now permanently and

totally disabled because the claimant cannot meet the major cause

requirement.  Respondents 1 contended that they would be entitled to an

offset for any group health carrier and/or disability carrier payments made to

or on behalf of the claimant should any have been paid, and respondents

contend that they would be entitled to an offset for any unemployment benefits

paid to the claimant.

Respondent No. 2 contended at the full hearing that if the claimant is

found to be permanently and totally disabled, the Trust Fund stands ready to

commence weekly benefits in compliance with Ark. Code Ann. § 11-9-502.

Therefore, the Trust Fund has not controverted the claimant’s entitlement to

benefits.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) Respondents No. 1 affirmatively raise the Shippers Defense and

have proven by a preponderance of the evidence that the

claimant knowingly and willfully made false representations as

to his physical conditions in his employment application.

Respondents No. 1 have proven by a preponderance of the

evidence that they relied upon the claimant’s false

representations and that said reliance was a substantial factor in

the hiring of the claimant.  Respondents No. 1 have proven by a

preponderance of the evidence that there was a causal

connection between the claimant’s false representations on his

employment application and his respiratory injuries.  Therefore,

Respondents No. 1 have proven by a preponderance of the

evidence that claimant’s claim for compensable respiratory

and/or pulmonary injuries occurring on or about April 24, 2009,

pursuant to Ark. Code Ann. § 11-9-114 is barred because of the

Shippers Defense.

4) The claimant’s claim for compensable respiratory and/or

pulmonary injuries pursuant to Ark. Code Ann. § 11-9-114 are

barred by the Shippers Defense and therefore the other issues

outlined herein are rendered moot.
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DISCUSSION

The claimant began working for the respondent employer as a

commercial 18-wheel truck driver in April of 2009.  On April 13, 2009, the

claimant executed a Pre Employment Health Questionnaire and medical

examination form found at Respondents No. 1's Exhibit No. 3, pages 1-5.  On

said forms, the claimant answered “N/A” when asked to list all prescription

medications he was taking as of April 13, 2009.  When asked, “Are you now

or have you ever been treated for any of the following:” on the Pre

Employment Health Questionnaire the claimant answered “no” with regard to

lung problems.  On the Commercial Driver Fitness Determination form also

dated April 13, 2009, the claimant answered “no” regarding health history for

lung disease, emphysema, asthma, or chronic bronchitis.  On the same form,

the claimant answered “no” when asked if he had had a health history of

shortness of breath.

After the claimant’s Pre Employment Health Questionnaire and medical

examination form on April 13, 2009, the claimant was shortly thereafter hired

by the respondent employer as an over the road truck driver.  On April 24,

2009, the claimant testified he was heading west and while in Arizona

encountered a dust storm.  The claimant testified that due to the dust storm

in Arizona on or about April 24, 2009, he inhaled such quantities of dust that
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it caused him to sustain compensable respiratory and/or pulmonary injuries

pursuant to Ark. Code Ann. § 11-9-114.  The claimant testified he was able to

complete his delivery after experiencing the dust storm in April of 2009, but

once he made his delivery he asked his employer to allow him to go to Florida

for a prescheduled doctor’s appointment.  The claimant testified at the full

hearing that he was not truthful with the employer when he requested to go

home to Florida for a prescheduled doctor’s appointment on May 4, 2009.

Claimant testified at the full hearing he did not previously have a May 4, 2009,

doctor’s appointment but instead mislead his employer so that he could get

home to be with his family.  (T. p. 76, lines 2-16)

After the claimant requested workers’ compensation benefits related to

his alleged compensable respiratory and/or pulmonary injury, Respondents

No. 1 controverted the claimant’s claim in its entirety.  Respondents

controverted the claim for a number of reasons but primarily due to the

claimant’s preexisting respiratory and pulmonary problems and they

affirmatively raised the Shippers Defense.  Respondents No. 1 contended that

the claimant made false statements in his employment application knowingly

and willfully regarding his respiratory and pulmonary condition.  Respondents

No. 1 contended that they relied upon those false representations as a

substantial reason for hiring the claimant and that there is a causal connection
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between the false representations of the claimant and his alleged injuries. 

The medical reports contained in the record herein are replete with

findings of pulmonary and respiratory problems the claimant had prior to going

to work for Respondents No. 1.  Dr. Joseph Ameh saw the claimant on

February 5, 2007, and stated that claimant had “Obvious advanced COPD.”

(R1 Ex. 1, p. 11).  Again the claimant was seen at the Pulmonary Disease

Specialists, PA on March 5, 2007, by Dr. Joseph Ameh and Dr. Ameh’s report

stated “Severe Lung Function Impairment being communicated to them.”  (R1

Ex. 1, p. 17)  Again, on May 7, 2007, the claimant was seen by Dr. Ameh who

stated “Severe COPD.”  (R1 Ex. 1, p. 20)  Dr. Ameh made the same findings

of severe COPD in his August 6, 2007, report found at Respondents No. 1's

Exhibit No. 1, page 23.  Again, Dr. Ameh’s reports from March 21, 2008,

diagnosed the claimant with “chronic bronchitis.”  (R1 Ex. 1, p. 26)  

The medical records indicate that on February 13, 2009, through

February 23, 2009, the claimant was hospitalized at the VA for an acute

exacerbation of COPD.  (Cl. Ex. 1, p. 3 of Section H)  While at the VA the

claimant was given a discharge medication list which shows numerous active

medications prescribed to the claimant including but not limited to Albuterol

and Mometasone Furoate both of which are oral inhalers.  (R1 Ex. 1, p. 77)

Further, the medical records indicate the claimant received a home oxygen
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machine to assist the claimant with his oxygen deprivation by the Veterans’

Hospital in March of 2009, less than a month before he started working for the

respondent employer.  (R1 Ex. 1, pp. 81-87)  The claimant testified at the full

hearing that he took the oxygen machine provided by the VA to Arkansas in

April of 2009 while going through the pre-employment screen with the

employer.  The claimant testified he never told the respondent employer of the

prior pulmonary and respiratory problems he had nor did the claimant tell the

respondent employer at his pre-employment medical evaluation about his

medications prescribed to him in February of 2009 or the oxygen machine he

had at the time of the pre-employment health screen.

The claimant contends that he sustained compensable respiratory and

pulmonary injuries pursuant to Ark. Code Ann. § 11-9-114 while working for

the respondent employer on April 24, 2009.  Respondents No. 1 have

controverted the claimant’s claim in its entirety and have affirmatively raised

the Shippers Defense regarding the claimant’s alleged pulmonary and

respiratory injuries under Ark. Code Ann. § 11-9-114.  

ADJUDICATION

Respondents No. 1 contend claimant’s claim for benefits pursuant to

Ark. Code Ann. § 11-9-114 should be barred because he did not disclose

multiple preexisting problems he had when he was hired.  I agree with
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Respondents No. 1.  In Shippers Transportation v. Stepp, 265 Ark. 365, 578

S.W.2d 232 (1979), the Court set out the following factors that must be

present before a false statement in an employment application will bar

benefits: (1) the employee must have knowingly and willfully made a false

representation as to his physical condition; (2) the employer must have relied

upon the false representation and this reliance must have been a substantial

factor in the hiring; and (3) there must have been a causal connection between

the false representation and the injury.  Thompson v. Washington Regional

Medical Center, 71 Ark. App. 126, 27 S.W .3d 459 (2000). 

In this case, the claimant knowingly and willingly made false

representations to his perspective employer regarding his preexisting

problems; the employer relied on his representations, those representations

were substantial factors in the claimant’s hiring, and the claimant’s false

representations were causally linked to his extensive preexisting and current

respiratory and pulmonary problems.  The record is replete with medical

reports showing the claimant had chronic bronchitis, severe COPD, shortness

of breath, emphysema, and other pulmonary and respiratory problems prior

to going to work for the respondent employer.  In fact, the medical records

show that the claimant was hospitalized for two weeks for his severe COPD

less than two months before  going to work for the respondent employer.  (Cl.
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Ex. 1, p. 3 of Section H)  The medical records show the claimant was

hospitalized for his severe COPD in February of 2009 and was issued multiple

medications including but not limited to inhalers as evidenced in Respondents

No. 1's Exhibit 1, pages 77 and 78.  The medical records also show the

claimant was provided a home oxygen tank to assist him with his respiratory

condition in March of 2009, approximately one month before he went to work

for the respondent employer.  The claimant testified that he took the portable

oxygen tank machine with him to Arkansas when he applied for work with the

respondent employer.  The claimant testified that at the time he filled out the

pre-employment health information and medical consult that he left the oxygen

tank in his hotel.  The claimant testified that he never told the doctor that he

had or required the assistance of the oxygen machine.  

As stated above, the Pre Employment Health Questionnaire and

medical  examination form executed by the claimant on April 13, 2009, shows

that the claimant did in fact make false representations regarding his prior

medical condition to his perspective employer.  When specifically asked to list

all injuries/accidents of any kind that have required medical attention the

claimant only listed a 1986 DUI and dislocated hip.  (R1 Ex. 3, p. 1)  On the

following question, the Pre Employment Health Questionnaire asked the

claimant to list dates and reasons for being admitted to a hospital and the only
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way the claimant responded was to “see Question #5” which again only talked

about a 1986 DUI and dislocated hip.  Clearly, the claimant knowingly omitted

being hospitalized for two weeks in February of 2009 for respiratory problems

less than two months prior to filling out the Pre Employment Health

Questionnaire.  (R1 Ex. 3, p. 1)  Again, on the Pre Employment Health

Questionnaire, claimant was asked to list all prescription medications and

dosages that he was currently taking and the claimant responded “NA.”  As

stated above, claimant was prescribed numerous medications in February

2009 for his chronic COPD.  Again, the claimant was asked, “Are you now or

have you ever been treated for any of the following lung problems?” and the

claimant answered “no.”  (See R1 Ex. 3, p. 2)  

Also on April 13, 2009, the claimant executed a medical examination

report and on the health history section answered “no” to any health history of

lung disease, emphysema, asthma, or chronic bronchitis.  (See R1 Ex. 3, p.

4)  In the same section on the medical examination report found at

Respondents No. 1’s Exhibit 3, page 4, the claimant was asked if he had any

health history of shortness of breath wherein the claimant answered “no.”  The

transcript is replete with claimant going to the doctor for shortness of breath

prior to April of 2009.  (For example, see Claimant’s Exhibit 1, page 1 of

Section A)  The medical report from the pulmonary disease specialist in
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Florida on February 5, 2007, shows, “The patient is a 49 year old male who

presents with a complaint of shortness of breath.”  Said report from Dr. Ameh

is one of many that shows the claimant had shortness of breath, chronic

bronchitis, and severe COPD prior to going to work for the respondent

employer in April of 2009.  The claimant knowingly and willingly made false

statements to his perspective employer as evidenced by his testimony at the

full hearing on February 1, 2011.  W hen the claimant was questioned about

why he did not tell the employers about him being hospitalized in February of

2007 for respiratory problems, the claimant responded as follows:

A Oh, I thought it was relevant that I was hospitalized, but I

just didn’t think I needed to answer it.

Q Why didn’t you point that out to SRT?

A What good would it have done?

Q Well, you, obviously, wouldn’t have been hired, I think, is

the whole principle.

(T. p. 62, lines 4-10)

Further, the claimant had a portable oxygen machine to assist him with

his respiratory problems back at the hotel when he was filling out the Pre

Employment Health Questionnaire.  The claimant likened the oxygen tank “like

an extra toothbrush when you go camping.”  (T. p. 71, line 16)  For the

claimant to liken a portable oxygen tank to an extra toothbrush is a totally
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unreasonable statement.  Clearly, the claimant knew that he had severe

respiratory problems and chose to hide those problems from his perspective

employer in April of 2009.

Mr. Eric Nelson, director of safety and recruiting for the respondent

employer, testified that much of the pre-screening health information

requested from the claimant prior to employment was required by the

Department of Transportation.  Mr. Nelson testified that the health information

given by the claimant is required by the Department of Transportation to

maintain the safety of the general public.  Mr. Nelson testified that had the

claimant reported that he had an oxygen machine in his truck and had the

claimant accurately reported all of his medical history as contained in the

record herein, the respondent employer in fact would have automatically

disqualified the claimant from employment. 

Q Okay.  The fact that somebody is hospitalized two months

before they come in and apply and the fact that they’re getting an

oxygen tank refilled in March before he comes in, is that

something the doctor would need to know?

A That is absolutely correct.

Q Okay.

A As a matter of fact, on number 6, we ask that question,

have you been hospitalized.

Q All right.  In looking further in column number 2 again, we

went over this with Mr. Bustard, too, the form asks for lung
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disease, emphysema, chronic bronchitis.  What did he check

there?

A He checked  no.

Q Okay.  And which you’ve heard today, that’s simply not

correct, is it?

A That’s correct.

Q And if he didn’t tell the doctor about these problems he’d

had for years and years, the doctor probably didn’t know to

inquire further of him, did he?

A He would not have.

Q Okay.  I think we’ve covered this, you didn’t know he had

the oxygen machine in the hotel?

A No.

Q And in terms of the oxygen machine being in the truck, is

there anything in DOT regulations about that?

A It’s not permitted.

Q Okay.  If he had disclosed that he had the Albuterol

inhaler, had the oxygen and was taking numerous medications,

what would have happened to Mr. Bustard?

A He would have automatically been disqualified.

(T. p. 102-103, lines 5-25 & 1-12)

The evidence clearly shows that the employer relied upon the false

representations given by the claimant in his Pre Employment Health

Questionnaire and that said reliance was a substantial factor in the claimant
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being hired.  I specifically find that there was a causal connection between the

false representations made by the claimant and his injuries as alleged under

Ark. Code Ann. § 11-9-114.  Clearly, the claimant had substantial pulmonary

and respiratory problems prior to going to work for the respondent employer

in April of 2009.  Therefore, after considering all the credible evidence,

Respondents No. 1 have proven by a preponderance of the evidence that this

claim is barred by the Shippers Defense.

ORDER

Based on all the credible evidence, this claim is barred by the Shippers

Defense and therefore claimant’s claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


