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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F909841

LESLIE BURTON,
EMPLOYEE CLAIMANT

WALMART ASSOCIATES, INC.,
EMPLOYER                                          RESPONDENT

WALMART ASSOCIATES, INC.,
CLAIMS MANAGEMENT, INC.,
INSURANCE CARRIER/TPA                             RESPONDENT 

                           
                 OPINION APRIL 29, 2011 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Mountain Home, Baxter County, Arkansas.

Claimant was represented by Mr. Frederick S.“Rick” Spencer,
Attorney at Law, Mountain Home, Arkansas.  

Respondents were represented by Mr. Curtis L. Nebben,
Attorney at Law, Fayetteville, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on

February 16, 2011, in Mountain Home, Arkansas.  A Prehearing

Order was entered in this case on November 15, 2010.  This

Prehearing Order set forth the stipulations offered by the

parties, outlined the issues to be litigated at the hearing,

along with the parties respective contentions.      

     The following stipulations were submitted by the

parties, either in the Prehearing Order or at the start of

the hearing, and are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed

at all relevant times, including October 15, 2009.

3.  This claim has been controverted in its entirety.

     4.  All issues not litigated herein are reserved under

the Arkansas Worker’s Compensation Act. 

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

1.  Compensability of claimant’s left arm condition.

2.  Medical treatment.

The claimant’s contentions are set out in her response

to the Prehearing Questionnaire, and are hereby incorporated

herein by reference.       

     The documentary evidence submitted in this case

consists of the hearing transcript of February 16, 2011, and

the documents contained therein.  In addition, the

claimant’s deposition of February 8, 2011, has been made a

part of the record.  It is retained in the Commission’s

file.           

     The following witness testified at the hearing: the

claimant.

                         DISCUSSION

         At the time of the hearing the claimant was 52 years

old.  She worked for the respondent-employer some 13 years. 

She started in the pharmacy department as a cashier/sales
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clerk in Mountain Home, Arkansas.  The claimant was

transferred to the Flippin store, wherein she did some tech,

but was later transferred to the sales floor.  She accepted

the position of department manager of pets and household 

chemicals.  After this, she accepted the position of

department manager of health, beauty and cosmetics.  Next,

the claimant became an assistant manager.  Following her

training program, the respondent-employer transferred her to

Sherdian, Arkansas, and she worked as an assistant manager

for three months.  Subsequently, they transferred her back

to Mountain Home, as an assistant manager.

     According to the claimant, she chose to demote herself

back to Flippin, Arkansas, as a department manager of the

toy department.  Her final job was jewelry department

manager at the Flippin store.  Although she was unable to

remember the exact period of time she worked in this

position, but she recalled that it was for over a year.

     Regarding her job duties, the claimant explained:

Q. With regard to all of those jobs that you had for
Wal-Mart, what was the most intense work on your hands,
elbows and fingers and such?  Of all the jobs you had
at Wal-Mart, what was the one that was the most intense
in terms of using your hands?

A. The jewelry department would be the most tedious
with your hands because of all the jewelry repairs you
had to do.

Q. Help the Judge understand the amount of customers
that you would take care of and the number of things
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you would do in the jewelry department in using your
hands, your elbows?

A. We had a cash register so we would have to run the
cash register if we had sales.  We had a telephone so
we would have to answer the telephone whenever the
store would call or a customer, either one.  If a
customer came in with a watch to replace a battery, you
had to remove the back and it would either be a screw
off or a pop off back, either way, which we had our
tools to do it.  We would have to remove and put in
links in a watch depending if they wanted it smaller or
bigger.  We had key control with the whole jewelry
department because it's glass cases that were all
locked so you constantly had to unlock and lock the
cases because they had to be secured.  We were cleaning
all the time because it's an eye appeal area.  It had
to be clean so you were constantly cleaning the glass
cases.  You had price changes you had to do with --
it's a 960 Telxon is what it's called.  It's a machine
that Wal-Mart uses to scan.  So you had price changes
you had to do which you had to take the 960 and the
printer and you would have to scan the item and change
the labels.  Label changes for whatever means they
wanted you to change a label.  It was usually an
ordering issue was why they had label changes.  We
would go to other areas to assist with freight.  We had
freight from overnights, big boxes that nights would
leave on the floor for us that we would have to deal
with to change end caps or --

Q. What would be the heaviest thing you'd have to
lift in this job in the jewelry department?

A. The heaviest freight would probably be 35 to 40
pounds.  If it was a whole end cap that got sent in, it
would be the heaviest item.  We had FedEx and UPS
freight which was usually the fine jewelry, the
diamonds, that were sent in that you would have to take
out, verify, sign in the book, lock in the safe, call
the customer and tell them that it was in.  We also did
the special order rings for class rings, mother's
rings, items like that, that were in the case that you
would have to write all the information for the
customer and special order it for them.  We would get
called to different areas along with jewelry, if we
weren't busy, depending on how many sales people were
there with me during the day, because I had sales
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people underneath me as a department manager.  We would
go help in soft lines, groceries.  Depending on the
time of the year, you could get called to grocery quite
a bit, Thanksgiving to help fill.  We would assist with
freight.  We'd go out and push carts, if needed.  I
don't know if that's all or not.  It's hard.  I'm
pretty sure that's -- quite a lot.  Depending on the
time of the year, the customer flow would be really
huge in jewelry department, Christmas, Valentine's,
Mother's day, you could be extremely, extremely busy.

Q. Thanksgiving?

A. No, not really.  Not Thanksgiving.

Q. With regard to the job that you had, were you
required to rapidly and continually use your wrists,
elbows and hands?

A. Yes, sir.  The customers came first so you had to
make sure that they were taken care of and you just
couldn't play around.  You had to make sure they were
happy, get them done, make sure they're satisfied and
they're not going to be satisfied if you're not going
to --

Q. Do you have to do this in a rapid fashion?

A. Depending on how busy you are, but most of the
time, yes, especially during the busy --

Q. Do you not have a camera, security camera looking
at you all the time?

A. I'm supposed to have a security camera in jewelry,
yes, sir.

Q. Okay.  And don't they record your progress, your
work, how fast you do things?

A. Yes, sir, they're suppose to. 

Q. And you saw where we asked for any tapes or videos
or anything of that sort.

A. Yes, sir, I did.

Q. They've given us nothing, have they?  We've gotten
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no tapes.

A. Not that I know of, no.

Q. With regard to the use of your elbow, arms, hands,
is the use that you used, is it the same kind of thing,
standing, bending, twisting, pushing, pulling, things
of that sort?

A. Now?

Q. No.  When you were in the jewelry department.

A.   Yes, it would -- you had to use both your hands
and wrists for watches.  You can't take apart a watch
with one hand.  You have to have both.

     The claimant further explained that she had a lot of

watch battery changes and links taken in and out, and it was

a very busy department most of the time.  According to the

claimant, she had one full-time and two part-time sales

associates.  She testified that her department consisted of

32 feet of showcases.  The claimant testified that all of

the cases were locked.

     With respect to the amount of jewelry, the claimant

testified: 

Q. How many levels of jewelry was on each showcase?

A. It varied in the different levels.  Gold would
have three.  Silver mainly one to two.  Fine diamonds
was three.  Watches was three.  Gemstones was three. 
Men's was two.  And then the other diamond case was
two.

Q. Les, with regard to your job there, I know that as
department manager, you knew how many items, if you
will, there are in your department.  How many items --
how many actual products did the jewelry department
have in it at the Flippin store during this time that



7

you were -- right before you had the injury?

A. I had one, two, three, four, 16, 20 foot of
watches, 20 foot of children's costume, one, two, three
foot of adult costume.  I started with six, we got it
down to four sunglass racks, spinning racks.  And
that's not counting the seasonal, when we would get the
tables in, and we would generally have minimum two to
three tables. 

Q. All right.  And would y'all set up the tables?

A. Yes, sir.  

Q. Were you the one that actually set up the inside
of those jewelry cases?

A. Most of the time.

Q. Did you get changes of those cases?  Did you get
some plans given to you where you had to completely
eliminate, take things out of the jewelry cases and
reposition them?

A. Yes, sir.

Q. How often did that happen?

A. Generally, the fine jewelry was once to twice a
year for the new planograms (phonetic).  The floor
would be a little bit more than that, the sales floor.

Q. How many thousands of products would you have
under your control in jewelry?

A. Oh, quite a few.  A lot.  When you think of just
the four-foot section of costume jewelry and children
and there's seven rows of little necklaces in the four-
foot peg.

Q. Do you have any idea how many thousands of items
it would be?

A. I'd say it was well over 25,000.  Could be well
over 40,000.  I really don't know with everything. 
There was a lot.

Q. Okay.  And you were the only -- you were the
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department manager, but you only had one full-time
under you?

A. Yes, sir.

Q. Did they work the same time as you worked?

A. It varied.  Generally, we would overlap a few
hours, depending on the week.  I was off Saturday and
Sunday and then the next weekend, I would work Sunday,
and I would be off Saturday and, generally, Monday, or
not Monday.  I would work on Monday.  Michelle was off
on Sundays and Mondays.  She was my full-time person
and then she would come in and work 2:00 to 11:00
Tuesday through Friday.  Saturday, she worked 7:00 to
4:00.

Q. So there's only like a couple of hours during each
time that y'all were together.

A. In between, yes.

Q. Each day.  The rest of the time, you're on your
own?

A. Yes, sir.

     The claimant testified that she first began to notice

problems with her elbow when they would have to do price

changes.  According to the claimant, because she is right-

handed, the Telxon(little portable scanner) would be in her

left hand because she would have to pull and tear the labels

to put them back into the plastic slots on the shelves. 

While lifting the Telxon, she would notice a pull in her

arm, and the further that it progressed, she would get a

pinch, a sharp pinch in her elbow, and would still have the

burning sensation down through her forearm.  According to

the claimant, the first problem she noticed was with



9

strength.  She stated that she noticed the strength problem

several months before she noticed the “burning.”  The

claimant further testified that she first felt the burning

probably a week before she ended up going to the doctor.  

     The claimant essentially next testified that she felt

pain when she would lift or rotate her arm.  She explained:

Q. Help us understand what you mean rotate your arm. 
Show us what you mean by that.

A. If I would have to do the watches and you would
have to hold one here and take this hand and you would
have to -- the screw-off backs mainly -- turn this and
turn your hands to take the screw off back.  That would
be rotating my hand and this muscle under my forearm. 
If I would assist with the truck and the freight comes
off the truck, it goes on a belt, they have pallets
situated underneath the bins in receiving that are
department marked, that you would put the freight on
the pallets for the different departments.  So you were
constantly picking the freight, turning, picking the
freight, turning to throw it on the pallets.  So you
would be turning yourself.

Q. How many times in a typical week would you have to
be involved in the pallets and picking the freight up
off, that kind of thing?

A. It depended more on the time of the year and how
many trucks were coming in is how many times they would
call us to assist.  Also, how many people were in the
store.  

Q. Usually, when would that be?  On an average, just
a typical average.

A. I'd say minimum, a couple of times a month
probably at Flippin.

Q. Okay.  And a maximum during the holiday season?

A. Oh, it would be at least once a week.
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Q. Okay.  And, usually, how long would that last
whenever -- when you would have the unloading of the
trucks?

A. A couple of hours.

Q. Was that rapid?  Getting the freight off of it?

A. Oh, yes.

Q. Was it repetitive?

A. Getting the freight off, yes.  We have a time
frame you have to get it done in.

Q. Was it repetitive?  

A. Oh, yes, sir, very.

Q. And continual?

A.   Yes, sir.

Q.   And you say there was a time frame that you had to
get it done in.

A. Yes.  They have a -- they have to go into the
computer when the truck comes in and log the time that
the truck comes in, and depending on the size of the
truck and the size of the crew to unload it, they have
a certain time frame they have to get it done within.

Q. Okay.

A. Or it counts off on the report.

Q. And what happens if it counts off on the report?

A. It looks bad.

Q. Makes you look bad?

A. Makes the store look bad, the report, yes, sir.

Q. Okay.  Now, with regard to your work in the
jewelry department, is that also timed in any way? 
Like, for instance, when you get the change orders for
the displays and things of that sort, do you only have
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a certain amount of time to get that done?

A. Yes, sir.  The planograms and the new modulars,
yes, sir.

Q. Is that true of pretty well everything that you --
everything is pretty well -- a time study has been done
and you’re told you need to get it done within a
certain period of time?

A. Yes, sir.

Q. To get it done in that time, does it require you
to work very fast?

A. If you had a lot of stuff to do, yes.

Q. Continually?

A. Yes.

Q. And rapidly?

A. As long as you had a lot of stuff to do, yes,
freight-wise especially.

Q. And that’s rapid, repetitive, continual work,
right?  

A. Yes.

Q. Ia[sic] all of the work you're talking about
rapid, repetitive, continual work?

A. Not all of it, no, sir.

Q. What is not?

A. Oh, cleaning the cases.  That wouldn't be anything
that, you know, I'd have like five minutes I have to
get them all cleaned.

Q. Okay.

A. If I was cleaning and a customer walked up and
wanted to see something, I could stop to deal with the
customer.
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Q.   Okay.  All right.  What percentage of the time is
it that you're doing rapid, repetitive work back around
August, September, October when you had this injury? 
In other words, was it -- if you're doing rapid,
repetitive, continual work, is it half the day?  Is it
90 percent of the day?  Is it ten percent of the day? 
Can you give us some kind of estimate?

A.   I would say it was half of the day because you --
you always were busy.  If it wasn't in your department,
you had to go help in another department.

 
     She further testified if she was not helping in another

department, she was cleaning the glass or helping a

customer.  

     The claimant testified that she first person she about

her elbow problems was her immediate supervisor, Denise

Phillips.  According to the claimant, Ms. Pillips noticed

her rubbing her arm that morning and asked her what was

wrong, and she told her she did not sleep very well the

night before.  The claimant testified that Ms. Phillips

advised her that if she needed to go home, she could go home

later on.  According to the claimant, she tried to work but

it got worse, so she ended up going home later on.  She

agreed that this happened in October.         

     Upon her return to work, Ms. Phillps talked with the

claimant and suggested she see a doctor.  The claimant went

to see Dr. Warr, who performed x-rays.  According to the

claimant, he took her off work for three days.  While off

work, the claimant testified that her hand did not improve.
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It began to swell, and she was unable to move her fingers.   

     The claimant next treated with Dr. Burnett, the company

doctor.  He put her arm in an arm sling and told her not use

it.  

     It appears that the claimant later learned from Jay,

the adjuster, that her claim had been denied.  As a result,

she did not undergo the MRI that had been recommended by Dr.

Burnett.  She agreed that she is asking for whatever

treatment is necessary for her elbow.  The claimant denied

having any health insurance coverage.  She also denied that

the respondent-employer fired her.  According to the

claimant, she voluntarily quit because she did not want to

be fired.

     The claimant agreed that she attends ASU, and is

working on a two-year degree in Business Management.   

     She agreed that she suffers from diabetes Type II, but

it is controlled.  The claimant has had this condition some

four years.  

     On cross examination, the claimant admitted that she is

right-handed.  She essentially testified that she and her

husband split their household chores.  She is able to feed

her cats and vacuum (with a little broom).  The claimant

admitted that they live in the country, but denied they have

any animals or livestock.  She also denied having a
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vegetable garden.  

     According to the claimant, she voluntarily left Walmart

due to health concerns.  She admitted that they did not make

her leave and that she is eligible for re-hire. She admitted

that her arm has gotten better since leaving Walmart.  The

claimant admitted that as of the date of the hearing, she

was attending ASU-Mountain Home, and taking some 12 credit

hours.  Once the claimant obtains her Associates’ degree

from ASU, she plans to seek employment in clerical, office

specialty.  

     She agreed that most jobs in today’s society would

require her to use a keyboard.  The claimant agreed that she

is taking two online classes, which are done by keyboarding. 

     Regarding her work for the respondent-employer, the

claimant admitted that she worked as jewelry manager at the

Flippin store for over a year, but she could not remember

the exact time frame.  The claimant admitted that under

normal circumstances she did not unload the freight off the

truck that it came in.  She agreed that the freight would be

placed in her work area, and that those trucks normally came

in at night.

     The claimant admitted someone would bring the jewelry

out on a pallet or six-wheeler to the jewelry department

area.  She admitted that she was not always the person who
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was responsible for putting the stock up on the displays, it

was the person who came in at 7:00 in the morning, because

it had to be off the floor at a certain time.  

     She agreed that these duties included primarily opening

boxes and placing merchandise wherever it need to be placed,

whether in a jewelry case or on the display racks out in the

open.  According to the claimant, the heaviest box weighed

35 pounds.  She agreed that once she opened those boxes,

there would be other individual boxes she would have to take

out and place.  The claimant further agreed that more

expensive jewelry would come via UPS or FedEx, and would not

necessarily arrive at 7:00 a.m.  She also admitted that this

freight would arrive at various times of the day and she

would have to put that stock up.

      With respect to other job duties, she testified:

Q. Okay.  Now, as far as cleaning, you would clean
with your right hand, wouldn't you?

A. Right and left depending on the angle of the case.

Q. And the majority, as you testified in your
deposition, the vast majority of the work you would do
cleaning was with your right hand unless you got to a
bad angle in a case that you'd have -- or it'd be
easier to use your left hand; isn't that correct?

A. Yes, sir.

Q. And that essentially is using a spray cleaner or a
rag, isn't it?

A. Yes, sir.
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Q. Now, let's talk about taking out or changing a
battery.  You would hold the watch in your left hand;
is that correct?

A. Yes, sir.

Q. And then you would -- if you had a tool that
popped off, you would take that tool in your right hand
and do the maneuver to get the battery out or get the
back of the watch off; is that correct?

A. Yes, sir.

Q. And if it was a pop-off, did you actually just use
your right hand in which to take off the back of the
watch? 

A. No.  You had to use both hands with a pop or a
screw.

Q. Okay.  But I know you would hold the watch in your
left hand --

A. Yes.

Q. -- and if you had the tool to screw it off, you'd
use that in your right hand, correct?

A. Yes, sir.

Q.  And when it popped off, did you have a tool for
that also?

A.  Yes, sir.

Q. So you would have the tools in your right hand and
hold the watch in your left hand; isn't that correct?

A. Yes, sir.

Q. Now, when taking links out, you have a tool in
which you can take the links out.

A. Yes, sir.

Q. Okay.  Normally, is that a watch you're taking
links out of?
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A. Normally, yes.

Q. Okay.  You again would hold the watch or the band
in your right hand and use that little tool to pop out
the link; is that correct?

A. Yes, sir.

Q. Now, at Wal-Mart, you just don't have a certain
time period to take out batteries and a certain time
period to take out links, it's whenever the customers
come in; isn't that correct?

A. Yes.  When they came in, we would take care of
them.

Q. And that is all customer driven so you might be
cleaning and a customer comes up and you may have to
wait on that customer and try to make a sale; isn't
that correct?

A. Yes, sir.

Q. And that customer may come up and you might have
to leave your cleaning duties or your stocking duties
and say I need a new watch battery and then go to that;
isn't that correct?

A. Yes, sir.

Q. So in other words, and I believe you said at least
50 percent of your time is just waiting on customers;
isn't it?

A. Yes, sir.

Q. Okay.  And, now, your cash register, do you scan
things?

A. Yes, sir.

Q. Do you scan?  So someone buys a watch, it's in a
case, isn't it?

A. We had both, fine in a case and over.

Q. Okay.  And they'll have a little tag on them with 
     a bar code, won't they?
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A. In the case, yes.  Out of the case, it was in the 
     plastic.

Q. So you just scan it at that point in time, don't
you?

A. Yes, sir.

Q. Okay.  And do you put the jewelry in a sack?

A. Generally, they wanted us to take out of it so
they could wear it.

Q. Okay.  But would you provide -- I guess what I'm
trying to get at is the cash-out process, you scan it,
you get a receipt that you tear off and give to the
customer; is that correct?

A. Yes, sir.

Q. Do you do any kind of -- do you put anything in
the sack for them?

A. Yes.  Our bags are in the bottom drawer.  We bag
their groceries.  

Q. Okay.

A. We had to put the receipt on the bag and staple it
because it's --

Q. Staple it.  And you have a stapler?

A. Yes.

Q. And you use your right hand to staple, right?

A. I have to think about that.  I think it varied
depending on what I was doing.

Q. But you will agree with me that at least 50
percent of your time, if not more, was just waiting on
customers?

A. Oh, yes, sir.

Q. And that wouldn't be hand intensive, would it? 
Because they're walking or making selections, you're
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pointing out things to them, aren't you?

A. Well, if they needed something in the fine jewelry
case, it was unlocking the case, getting the jewelry
out.

Q. Sure.

A. Taking it off the showcase item.

Q. And you're right handed.

A. Yes.

Q. And you would use the key with your right hand,
wouldn't you?

A. Most of the time, yes.

Q. Okay.  And so you use a tool with the links with
the changing the batteries, but then these are --
basically, there's not a routine because, except for
getting there at 7:00 and putting up the stock, the
rest of the day is customer driven by what the customer
wants; isn't that correct?

A. Generally, yes.

Q. Okay.  And the motions for popping a back of a
watch are different from the motions of taking a link
out of a watch band; isn't that correct?

A. Yes, sir.

Q. And the motions to unscrew the back of a watch is
different from taking the links out of a watch band;
isn't that correct?

A. Yes, sir.

Q. Okay.  And taking the links out of a watch band,
you've just got that little tool with two little prongs
and you just kind of press down on the stem to get it
out, don't you?

A. It would depend on the watch band.

Q. Depends on the watch band.
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A. There are several different kinds.

Q. Okay.  So those are all different.  I mean, these
are all different activities that you do at different
times during the day depending on what the customer
needs; isn't that correct?

A. Yes, sir.

Q. Now, do you get judged when you get evaluations on
how many watch batteries you change in a day?

A. No, sir.

Q. Okay.  We have your evaluations here and you're
not judged on how fast it takes you to pop off a watch
back, do you?

A. No, sir.

Q. You're not judged or evaluated on how fast it
takes you to take a link out of a watch band, are you?
A.    No, sir.

     She agreed that the video camera in her area is to

protect against theft and embezzlement.  The claimant

admitted that when she used the Telxon, she used her right

hand.  She further testified that if she was using the

Telxon just for scanning to run inventory, she generally

used her right hand.  

    The claimant further testified regarding her use of the

Telxon:

Q. Okay.  And the only time you use your left hand
with that is when you might have a need to get
something printed; is that right?

A. The on-hand changes or price changes.

Q. Okay.  So most of the time you're using that gun,
you're using your right hand, aren't you?
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A. Most of the time, like I said, it would depend on
what the circumstances of what I was doing with it.

Q. And when we're talking about waiting on customers,
again, that is just monitoring the customer; isn't that
correct?

A. I don't know what you mean by monitoring.

Q. Well, you watch them, you offer them jewelry, you
make suggestions, would you like this, or if they ask
you where something's at, you show them where it's at;
isn't that correct?

A. Yes, sir.

Q. Are you instructed that a large part of your job
is when you have customers is to make sure they don't
try to steal anything?

A. We had key control in jewelry.

Q. Key control, but then also like you're talking
about you had bracelets, necklaces and stuff hanging
out.

A. Over the side counter, yes.

Q. And if you had a customer in your area, you had to
keep somewhat of an eye on them; isn't that correct?

A. Yes, sir.

Q. Okay.  So there are a lot of your activities that
did involve the use of your hands, weren't there?

A. Watching a customer, yes, you don't use your hands
to watch a customer.

Q. Helping a customer pick out a watch, all you're
doing is getting the watch out from under -- if it's in
the case, getting the watch out for them and showing it
to them; isn't that correct?

A. Sometimes they wanted us to put it on their arm
and fasten it.

Q. Okay.  And you would do that then, too.
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A. Yes, sir, we would.

Q. And those activities and use of your hand are
different than taking off the back of a watch to change
a battery or taking out a link or using the gun; isn't
that right?

A. Yes, sir.

Q. Those are all different activities that you don't
do in a -- for eight -- you don't do any one activity
for eight hours a day, do you?

A. No, sir.

Q. And, in fact, there's no routine when you do one
activity versus another, do you?

A. No, sir, there's not.
  
    On redirect examination, the claimant agreed that many

times, part of her job performance evaluation was based on

people looking at her on tape or in person seeing how she

got things done.  She agreed she was hired to work full-

time, 40 hours a week.    

     The claimant’s deposition was taken on February 8,

2011.  She admitted that she likes to sew, using a sewing

machine.  According to the claimant, she sews about three

times a year.

     As of the date of her deposition, the claimant was

attending classes, on a full-time basis, at ASU-Mountain

Home.  She denied having worked for wages since October of

2009.  However, she admitted to drawing unemployment

benefits, receiving funds from Pell grants.  According to
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Ms. Burton, her husband is attending school and receiving

Pell grants as well.  The claimant admitted that when she

filed for unemployment, she filed a form stating that she

was willing, able, and ready to work.  

     She testified that in summer and fall of 2009, she

worked for Walmart as the jewelry department manager.  The

claimant admitted that she is right-handed.  She further

admitted that she is contending that she has a left elbow

injury, “lateral epicondylus.”                

     A review of the medical evidence of record demonstrates

that the claimant was seen on October 19, 2009, by Dr. Warr. 

At that time, the claimant complained of left elbow pain

during the last two to three days.  

     X-rays of the left forearm were performed, on that same

date with the following findings:

Two views of the left forearm demonstrate no acute
fracture or dislocation.  Bone mineral density and
joint spaces are preserved.

     On October 27, 2009, the claimant sought follow-up

treatment from Dr. Richard Burnett.  She complained of left

elbow and forearm swelling, pain and loss of strength.  It

appears that Dr. Burnett charted objective findings of edema

of the left elbow.  His assessment was “tendonitis,” for

which he ordered a sling.  

     Dr. Merwin Moore saw the claimant for an initial
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evaluation on November 19, 2009, for a chief complaint of

“severe left elbow pain.”  He wrote in, pertinent part:

HISTORY OF PRESENT ILLNESS: She states this really
occurred over the last several months.  She first
noticed it when she was using her reading gun at
Wal-Mart to read tags.  She started noticing an
acute pain in the elbow.  She would typically then
switch the gun to her right hand.  Over time she
has noticed problems with grip strength but only I
think based on pain.  She has not had any history
of trauma.  She was treated with a neoprene sleeve
that actually went above the elbow.  It did not
improve it and it did not make it any better.  She
denies any radicular symptoms.  She has not had any
neck pain.  She has really not had any numbness in
her hand although she has had swelling in her hand.

EXAMINATION
GENERAL: She is a very pleasant female who is
awake, alert, and oriented.
NECK: Supple, no JVD.
LUNGS: Clear throughout all lung fields.
CARDIOVASCULAR: Regular rate and rhythm.  No
obvious murmurs, rubs or gallops.
ABDOMEN: Soft and nontender.
EXTREMITIES: She has full range of motion of the
elbow.  She is very tender over the origin of the
extensor carpi radialis brevis.  She has
significant increase in pain with resisted
extension of the wrist.  She has normal sensation
in both hands.
NEUROLOGIC : Motor function is 5/5 in the deltoid,
biceps and triceps.  She is a little weak with grip
strength and wrist extension again secondary to her
pain though.
VASCULAR: She has excellent capillary refill and a
good radial pulse.
SKIN: No lesions, abrasions or cellulitis.  She
does not have mild swelling noted in the
interphalangeal joints globally in the left hand.

RADIOLOGY: X-rays in AP and lateral of the forearm
from outside our clinic reveal no obvious
periosteal reaction.   No obvious fractures.

IMPRESSION: Several lateral epicondylitis.
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PLAN: I have talked to her at length about her
options.  Certainly I feel that we can get this
under control without having to consider surgery.
I have place her in an epicondylar strap.  We have
shown her how to use it.  I have explained to her
that she does not want to put it directly over the
site that hurts.  We are going to place her on
Mobic 7.5 mg once a day.  I have explained that if
she has any dyspepsia she is to stop immediately
and give us a call.  If she has no improvement, I
would consider an injection.  We will see her back
in a couple of weeks.  I am going to take her off
work so we can hopefully reduce the irritation
some.  Hopefully when she returns we should be able
to get her back to work without restrictions.  

     On December 3, 2009, Dr. Moore wrote the following, per

a follow-up visit:

OFFICE VISIT: Ms. Burton is followed for lateral
epicondylitis.  We placed her on Mobic and put her
in an epicondylar strap.  He [sic] states she is
improved a little bit but she still cannot do any
lifting.  She is still very tender over the origin
of the extensor capri radialis brevis. I talked to
her at length about her options and I have gone
ahead and injected her today. Certainly we are
trying to avoid surgery.

PROCEDURE: After extensive alcohol prep, the origin
of the extensor capri radialis brevis was injected
with 0.5 cc of Kenalog and 0.5 cc lidocane.

PLAN: I am going to continue with her strap and her
Mobic.  I will see her back in a week. 

     The claimant next saw Dr. Moore on December 14, 2009

for a follow-up visit.  He wrote:

OFFICE VISIT: The patient followed up for lateral
epicondylitis.  We injected her last week and she
received about 50% improvement. She has been
wearing the strap.  We tried to reinject her with a
half dose today but it hurt so bad I could not get
it all in.  We are going to have to set her up for
some ultrasound physical therapy and then maybe do
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some iontophoresis.  I am going to let her return
to work with no lifting restriction.  I will see
her back in a couple of weeks and we will see how
she is doing.

                       ADJUDICATION

Compensability

     The instant claimant contends that she sustained a

compensable gradual onset injury to her left arm/elbow while

performing job duties for the respondent-employer.  

     In order to prove her entitlement to benefits, the

claimant must prove the following: (1) that her left elbow

injury arose out of and in the course of her employment with

the school district; (2) that the injury caused internal or

external physical harm to her body which required medical

services or resulted in death or disability; (3) that the

injury was caused by rapid repetitive motion; (4) that the

injury was the major cause of the disability or need for

treatment; and (5) that the injury was established by

medical evidence supported by objective findings.  

     The test for what constitutes "rapid repetitive motion"

was set out by the Arkansas Supreme Court in Malone v.

Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d 644

(1998) as a two-pronged test: (1) the tasks must be

repetitive, and (2) the repetitive motion must be rapid. 

      Based on the evidence as a whole, I find that the

claimant failed to prove by a preponderance of the evidence
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that any of her job duties with the respondent-employer

satisfied the “rapid-repetitive-motion requirement.” 

      The instant claimant had worked for the respondent-

employer some 13 years, performing various job duties.  Her

most recent job was that of jewelry department manager.  The

claimant was hired to work a 40-hour week.  Her testimony

demonstrates that she is right-handed.  However, she

admitted that she is contending that she sustained an injury

to her left elbow.     

      Nonetheless, in October of 2009, the claimant began

having a burning in her left elbow while using the Telxon. 

The claimant reported the matter to her supervisor and she

was sent to the company doctor.  She has been assessed with

“severe lateral epicondylitis,” of the left elbow.  

      Her testimony demonstrates that the most intense work

with her elbows and fingers, involved her job duties while

working in the jewelry department because of all of the

repairs.  Here, the claimant worked as the manager of the

jewelry department for a little more than a year.    

      In this position, the claimant was required to perform

various tasks.  These included waiting on customers,

changing batteries(of watches), changing links, using the

Telxon(scanner), stocking, running the register, key

control(unlocking and unlocking show cases), answering the

telephone, cleaning the glass showcases, and assisting in
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other areas as needed (see full discussion above).

     Based on the evidence before me, I unable to find that

the claimant’s above described job duties satisfy the

“rapid-repetitive-motion requirement.”  Although,

occasionally the claimant was required to do some stocking

in a specified period of time, and use the Telxon(pricing), 

the evidence does not demonstrate that any of this work rose

to the level of “rapid-repetitive motion.”  The claimant had

a wide variety of tasks that she performed throughout the

day.  If a customer came in, she had to stop and wait on the

customer.  Her testimony demonstrates that 50% of her time

was spent waiting on customers.  In addition to this, the

claimant admitted that while using the Telxon, she used her

right hand.       

     Regarding the changing of batteries, links, key

control, and cleaning the glass showcases, likewise, I find

that there is insufficient evidence to support a finding

that these tasks were performed in “rapid and repetitive

movements.”  Her testimony demonstrates that she was not

evaluated on the number of batteries she changed in a day or

how fast she took a link out of a watch band.  Here again, I

think it is noteworthy that the evidence demonstrates that

the vast majority of these work duties were primarily

performed with the use of her right hand (see full

discussion above).  
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     In sum, the claimant did not prove she that sustained a

gradual onset injury to her left elbow, as a result of

rapid-repetitive motion.

Therefore, this claim for a left arm/elbow injury must

be, and is hereby respectfully denied and dismissed in its

entirety.  Accordingly, the remaining issue of reasonable

and necessary medical treatment has been rendered moot and

not discussed herein this Opinion.         

           FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the

following findings of fact and conclusions of law in

accordance with Ark. Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has   
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed  
         at all relevant times, including October 15, 2009.

3.  This claim has been controverted in its        
    entirety.

4.  The claimant failed to prove that she sustained a 
         compensable gradual onset injury to her left  
         elbow in October of 2009, while working for the     
         respondent-employer.  Specifically, I find that     
         the claimant has failed to satisfy the rapid-       
         repetitive-motion requirement. 

     5.  All other issues not litigated herein are reserved  
         under the Arkansas Workers’ Compensation Act.    

 
                           AWARD

     For the reasons discussed herein this Opinion, this 
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claim must be respectfully denied.   

All other issues not litigated herein are reserved 

under the Act.         

     IT IS SO ORDERED.
 

 
                         ____________________________

CHANDRA HICKS
     Administrative Law Judge       

                                 

 

                                                             
                                                             
                                                             
                                                             
                                                    


