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HALLIE BURKS, EMPLOYEE CLAIMANT

CENTRAL MOLONEY, INC.,
SELF-INSURED EMPLOYER RESPONDENT

REGIONS CLAIMS MANAGEMENT (TPA),
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OPINION FILED FEBRUARY 16, 2011

Hearing before Administrative Law Judge Barbara W. Webb on November 18,
2010, in Pine Bluff, Jefferson County, Arkansas.

Claimant appeared Pro Se.

Respondents represented by Mr. Michael J. Dennis, Attorney at Law, Pine Bluff,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on November 18, 2010, before

Administrative Law Judge Barbara W. Webb.  A prehearing telephone conference

was held in this case on October 12, 2010.  A copy of the Prehearing Order was

introduced into evidence as Commission Exhibit No. 1.  The parties agreed to the

following stipulations:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about June

13, 2007, when the claimant sustained a compensable left knee and
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ankle injury while in the course and scope of her employment with

respondent employer.

3. Based on an average weekly wage of $754.12, the claimant would be

entitled to a compensation rate of $503.00 for temporary total

disability benefits.

4. The claimant received a change of physician on July 14, 2008, to Dr.

Ken Martin.

5. The claimant received a check of $497.13 dated October 15, 2010,

for mileage reimbursement in connection with this claim. 

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Claimant’s entitlement to additional payment of mileage.

2. Penalties for non-payment.

3. All other issues are reserved.

CONTENTIONS

The claimant contends she sustained a compensable injury on June 13,

2007, and is entitled to additional payment for mileage and penalties for non-

payment.

The respondents contend that it has paid all benefits to which the claimant

is entitled and which she has presented appropriate documentation.

The record in this case consists of a transcript of the testimony of the

claimant, Hallie Burks, Judy Caple, Judith Bourne, Paul Skuban and the attached
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exhibits consisting of Commission Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Documentary Evidence related to Mileage); Claimant’s Exhibit No. 2

(Documentary Evidence related to Mileage); Claimant’s Exhibit No. 3 (Letter of

Marty Wooley - Proffered but Not Admitted); Respondents’ Exhibit No. 1 (Letter of

Regions Claims Management to Burks); Respondents’ Exhibit No. 2

(Reimbursement Calculations of Regions Claim Management).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2.  The employer/employee/carrier relationship existed on or about June

13, 2007, when the claimant sustained a compensable left knee and

ankle injury while in the course and scope of her employment with

respondent employer.

3. Based on an average weekly wage of $754.12, the claimant would be

entitled to a compensation rate of $503.00 for temporary total

disability benefits.

4. The claimant received a change of physician on July 14, 2008, to Dr.

Ken Martin.

5. The claimant received a check of $497.13 dated October 15, 2010,

for mileage reimbursement in connection with this claim. 

6. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to the payment of additional mileage.
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7. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to penalties for non-payment.

DISCUSSION

Ark. Code Ann. § 11-9-802(d)-(e) provides as follows:

(d) Medical bills are payable within thirty(30) days after receipt by the
respondent unless disputed as to compensability or amount.

(e) In the event that the commission finds the failure to pay any
benefit is willful and intentional, the penalty shall be up to thirty-six
percent (36%), payable to the claimant.

Although there are other penalty provisions for non-payment of

compensation under the Arkansas Workers’ Compensation Act, the Courts have

held that the  penalty allowed by subsections (b) and (c) of this section do not apply

to medical bills and attorney’s fees. Smith’s Store v. Kirker, 6 Ark. App. 222, 639

S.W.2d 751 (1982); Turner v. Trade Winds Inn, 267 Ark. 861, 592 S.W.2d 454 (Ct.

App. 1979).

The issue in this case is very straightforward.  Basically, the parties have

agreed that the claim is compensable and respondents have paid all reasonable

and necessary medical treatment and any disability benefits owed in connection

with this claim filed as a result of the injury of June 13, 2007.  The issue in dispute

is over whether the claimant has been paid the correct amount of mileage

reimbursement  associated with her reasonable and necessary medical treatment

related to her June 13, 2007, injury and whether the payment was made in a timely

manner.
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The claimant contends that she is entitled to reimbursement of mileage

associated with her uncontroverted medical treatment.  She contends that the

mileage reimbursement paid on October 15, 2010, was calculated incorrectly and

was paid only after she filed her claim.  Burks claims that she is entitled to $106.90

for mileage related to 11 trips from January of 2008 through June 24, 2010, from

her home to the drug store to pick up her medications.  She also claims she is

entitled to the sum of $1,433.79 for 3,334.4 miles @ 48 cents per mile related to her

trips to her medical providers and to physical therapy from June of 2007 until

February of 2010.  In calculating her mileage request, she used the mileage

calculation on her odometer in driving from work to her appointments and back to

home.  She testified that her medical records were stolen out of her car and some

of her dates might have been inaccurate.  She claims that she initially submitted her

claim in 2008 and was told by her employer that she would not be paid any mileage

before January of 2010.

On the other hand, respondents contend that the claimant did not submit a

request for payment of mileage until March of 2010, three years after the injury.  In

cross-examination of the claimant, the respondents established that the claimant

had filed approximately 15 claims in the 21 years of her employment and had four

pending claims during the relevant time period of this mileage request.  Due to the

timing of the request and the number of claims that had been turned in by the

claimant over the previous years, the respondents determined that a complete

review of the files were needed.   The evidence demonstrates that the respondents
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calculated the mileage based on the actual medical bills that had been paid and

applicable rates at the time of the trips.  The respondents also calculated the

mileage based on round trip mileage from the workplace to the provider except on

the days when the claimant was on temporary total disability and went from her

home.

While there is some evidence that a portion of the claim for mileage was

initially disputed, the preponderance of the evidence shows that any delay in

payment was not due to a willful failure to pay by the respondents.   The evidence

demonstrates that any delay in payment was due to the delay by the claimant in

submitting her reimbursement request, the number of pending claims,  and the need

for an adequate investigation into the claim files to assure proper payment.

Moreover, I find that the adjuster’s calculations based on round-trips from work to

the providers and the drug stores while the claimant was working and based on

round-trips from home during the periods that she was on TTD is reasonable and

proper even though the claimant may have not have returned to work or may have

chosen to travel from home instead of the workplace to seek medical treatment or

fill her prescriptions. Therefore, for the reasons set forth herein, I find that the

claimant has failed to establish by a preponderance of the evidence that she is

entitled to additional mileage or a penalty for late payment of mileage.

ORDER

For the reasons set forth herein, this claim for additional mileage

reimbursement and non-payment penalties is respectfully denied.
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IT IS SO ORDERED.

________________________________
BARBARA W. WEBB
Administrative Law Judge


