
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F405425

ROGER BUNKER, EMPLOYEE CLAIMANT

GLOVER’S TRANSMISSION & REAREND, 

EMPLOYER RESPONDENT NO. 1

COMMERCE &  INDUSTRY INS. CO.,

INSURANCE CARRIER/TPA RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

DEATH & PERMANENT TOTAL

DISABILITY TRUST FUND RESPONDENT NO. 3

OPINION FILED OCTOBER 4, 2011

Hearing conducted before Administrative Law Judge S. Dale Douthit in Little
Rock, Pulaski County, Arkansas.

Claimant was represented by Honorable Gary Davis, Attorney at Law, Little
Rock, Arkansas.

Respondents No. 1 were represented by Honorable John P. Talbot, Attorney
at Law, Pine Bluff, Arkansas.

Respondent No. 2 was represented by Honorable David B. Simmons,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 3 was represented by Honorable Christy L. King, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On July 7, 2011, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted on April 19,

2011, and a Prehearing Order was filed on that same date.  A copy of the
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Prehearing Order was marked as Commission Exhibit 1, and made a part of

the record herein without objection, subject to any modifications made at the

full hearing.  

At the July 7, 2011, full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
relevant times, including January 8, 2004.

3) Claimant’s compensation rates are $453.00 per week for
temporary total disability and $340.00 per week for permanent
partial disability.

4) Claimant reached maximum medical improvement on
November 11, 2004.

5) The claimant sustained a compensable right knee injury on
January 8, 2004.

6) The administrative law judge Opinion filed March 8, 2009, is res
judicata and the law of the case.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant is permanently and totally disabled as a
result of his compensable injury.

2) Second Injury Fund liability.

3) Attorney’s fees.

At the full hearing, the claimant contended he sustained compensable

injuries to his right knee on or about January 8, 2004, and that he has been
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rendered permanently and totally disabled.  That these matters have been

controverted for purposes of attorney’s fees, and the claimant reserves the

right to pursue other benefits to which he may be entitled.  Claimant’s attorney

requests his attorney’s fees be paid by separate check.

Respondents No. 1 contended at the full hearing that they admit the

claimant cannot return to his old job, but contend he is not permanently and

totally disabled as a result of his compensable knee injury.  Respondents No.

1 contend that the compensable knee injury is not the major cause of any

disability the claimant may have.  Vocational rehabilitation assessment shows

that he has transferrable skills that allow him to work within his compensable

restrictions.  Claimant did not follow through with potential jobs identified for

him by Heather Taylor, a vocational specialist, and eventually stopped

communicating with Ms. Taylor.  That because of the claimant’s refusal to

participate in or cooperate with job placement assistance the claimant is

unentitled to further disability benefits.  Respondents contend that claimant’s

compensable injury is a tear of the meniscus in his right knee and that he

cannot prove that the meniscus tear is the major cause of his disability to the

extent he is disabled as opposed to preexisting conditions or the natural

process of aging or other intervening events.

Respondent No. 2, the Second Injury Fund, contended at the full

hearing that the claimant’s injury does not render him permanently and totally
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disabled.  That it is not combined with any previous condition as required by

Mid-State Construction, and is a scheduled injury.  The Second Injury Fund

also contended that any arthritis that preexisted the injury was latent.

Respondents No. 3, Death and Permanent Total Disability Trust Fund,

contended at the prehearing that Second Injury Fund liability must be

determined prior to consideration of the Death and Permanent Total Disability

Trust Fund.  If the Second Injury Fund is found to not have liability and the

claimant is found to be permanently and totally disabled, the Trust Fund

stands ready to commence weekly benefits in compliance with Ark. Code Ann.

§ 11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.  If the claimant is found to be permanently and totally

disabled, benefits would not be due until after claimant’s last day worked,

which is June the 10th of 2009.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.



ROGER BUNKER - F405425 -5-

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the
evidence that he is permanently and totally disabled as a result
of his stipulated compensable right knee injury of January 8,
2004.

4) Since the claimant has failed to prove that he has been rendered
permanently and totally disabled due to his compensable
scheduled injury, the other issues outlined herein are rendered
moot.

DISCUSSION

The claimant, age 62, worked as a truck mechanic for the respondent

employer.  While performing his job duties on January 8, 2004, the claimant

sustained a compensable right knee injury which ultimately led to a total right

knee replacement.  Dr. Scott Bowen performed a right total knee replacement

on August 14, 2004, and thereafter released the claimant with a 37%

impairment to the right lower extremity.  

The claimant testified he returned back to work for the respondent

employer on or about May 26, 2009, and worked through June 10, 2009,

doing inventory in the “parts room.”  (T. p. 21, lines 19-21)  The claimant

testified he was laid off approximately June 10, 2009, due to the economy

according to respondents.  Even though the claimant was laid off for economic

reasons, the claimant testified that he would not  have been able to have

continued doing the parts inventory  job.  (T. pp. 22-23, lines 22-25 & 1-6)  
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The claimant testified that since last working for the respondents in

June of 2009 he has not worked anywhere.  The claimant testified he is not

able to work due to the continued pain associated with his compensable right

knee injury.  The claimant testified that most of the time he requires a cane to

walk and cannot sit for long periods of time.  The claimant testified he is able

to mow his yard with a riding lawnmower but that the vibration from the lawn

mowing causes him problems after he is finished mowing.  The claimant

testified he would not be able to promise a perspective employer that he could

be at work every day due to the continued pain, restrictions, and problems

associated with his compensable right knee injury.  As a result of his right

knee injury, claimant contends he is now permanently and totally disabled.

ADJUDICATION

The claimant contends he is permanently and totally disabled.

“Permanent and total disability” is the inability, because of compensable injury

or occupational disease, to earn any meaningful wages in the same or other

employment.  Ark. Code Ann. § 11-9-519(e).  Permanent benefits may be

awarded only if the compensable injury was the major cause of the disability

or impairment.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  Permanent total

disability benefits may be awarded even where the compensable injury is a

single scheduled injury.  McDonald v. Batesville Poultry Equip., 90 Ark. App.

435, 206 S.W.3d 908 (2005).  
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The claimant, age 62, has no high school or college education, and

testified the last grade he completed was eighth.  The claimant testified that

pretty much his whole life was spent working on transmissions for heavy

trucks.  (T. p. 19, lines 3-7)  The claimant testified he has troubles stooping,

bending, walking any distance, and dealing with the every day pain associated

with his compensable right knee injury.  The claimant did testify that prior to

his compensable right knee injury in 2004 he did have other problems with his

right knee.  The claimant testified in 2009 he did have trouble with his right

knee giving out at times.  (T. p. 30, lines 5-19)  The claimant also testified that

Dr. Bowen noted in his records the claimant had arthritic type symptoms prior

to his compensable right knee injury in 2004.  (T. p. 30, lines 22-25)  

The claimant testified at the full hearing he continues to have pain every

day in his right knee.  However, it must be noted that the claimant’s deposition

testimony following his right total knee replacement indicates he was pain free

in 2006.  The claimant testified as follows at the full hearing regarding his

deposition testimony which seems to contradict the testimony at the full

hearing on July 7, 2011:

Q I’m picking up at line 15.  It says, “Now, what about these
symptoms?  Were these symptoms resolved by virtue of having
had this surgery?  You said, “The knee replacement surgery?”
Mr. Davis said, “Yes.”  And you said, “Yes.”  Isn’t that how it
reads?

A Yes.
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Q And then on page 17 up at the top, line two, he says,
“Okay.  But ultimately let’s say after the passage of about six
months, the aching pain that you were experiencing constantly,
was that gone?”  And you said, “It was gone.”  Didn’t you?

A Yes.

Q And then he said, “The sharp pain that you would
experience occasionally, was that gone?”  And you said, “Yes,
sir.”  And then he said, “So the knee replacement as far as you’re
concerned, that was successful?”  And you said, “Yes, sir.”

A Okay.

(T. pp. 37-38, lines 23-25 & 1-19)

The claimant’s testimony regarding his functional ability since his right

total knee replacement seems to be in contradiction to his post surgery

condition.  The claimant testified when he gave a deposition in 2007 that he

could work out at a gym almost every morning for about an hour doing the

stationary bicycle and treadmill and lifting on Nautilus machines.  (T. p. 38,

lines 20-24)  The claimant went on to testify that Dr. Bowen released the

claimant with restrictions in which he could work but that the claimant did not

apply for a job within those restrictions.  (T. p. 39, lines 1-4)  

The claimant has the burden of proving by a preponderance of the

evidence his inability to earn any meaningful wages in the same or other

employment.  In the case at hand, a vocational specialist was assigned to

assist Mr. Bunker in finding jobs within his restrictions.  The testimony from

the claimant and the vocational specialist, Heather Taylor, reveals that the
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claimant was less than motivated to pursue possible job placements:

Q Okay.  She sent you letters every so often saying, “Here’s
some jobs – “

A Right.

Q “–  that I think you can do – “

A Yes.

Q “– if you want to go apply to them.”  We’re all working in
good faith together here.  Did you ever respond to those letters
and say, “I don’t think I can do those jobs?”

A No.

Q “Those aren’t in my restrictions?”

A No.

Q Did you ever respond to the letters at all?

A No.

Q Did you stop communicating with Ms. Taylor at a point?
She sent you a letter and asked you to contact her and you just
didn’t respond?

A Yes, I did.  Yes.

(T. pp. 40-41, lines 23-25 & 1-14)

The medical records now before the Commission show the claimant

was never instructed to remain completely off work by any of his physicians.

It is true the claimant was advised to avoid kneeling, stooping, and squatting

but never a total removal from work.  While it may be true the claimant could
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not return to the same work he was performing at the time of his compensable

right knee injury, the record reveals other employment opportunities exist

wherein the claimant could earn meaningful wages in other employment.  The

testimony of Ms. Heather Taylor shows that job opportunities were available

within the claimant’s restrictions, but the claimant refused to cooperate or look

into her recommendations.  Based on all the evidence now before the

Commission, I find that the claimant has failed to prove by a preponderance

of the evidence that he is unable to earn any meaningful wages in other

employment due to his compensable right knee injury.  Additionally, the

claimant did return to work for a short time and did perform his job duties.  I

find the claimant has the ability to earn meaningful wages.

Further, it must be noted the claimant has multiple other health

problems in addition to his compensable right knee injury.  It must also be

noted the claimant had arthritic symptoms in his right knee prior to the 2004

compensable right knee injury.  (See Respondents No. 1, Exhibit No. 2, page

24)  And, as stated earlier, the claimant admitted to having his right knee go

out on him at times prior to the 2004 compensable event.  W ith the claimant’s

right knee arthritic problems being symptomatic prior to the 2004

compensable right knee injury and taking into account all the other claimant’s

unrelated health issues, I find that the claimant has also failed to prove by a

preponderance of the evidence that his compensable right knee injury is the
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major cause of his current disability status.

ORDER

The preponderance of the evidence in this case does not demonstrate

that the claimant is permanently and totally disabled.  Therefore, claimant’s

claim for permanent total disability benefits is hereby denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


