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Claimant represented by Mr. Gary Davis, Attorney-at-Law, Little Rock,

Arkansas.

Respondents represented by Mr. Richard S. Smith, Attorney-at-Law, Little
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STATEMENT OF THE CASE

A hearing was conducted December 13, 2010, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on November 10,

2010, and a Prehearing Order was filed on said date.  At the hearing, the

parties announced that the stipulations, issues, as well as their respective

contentions were correctly set out in the November 10, 2010, Prehearing

Order.  A copy of the Prehearing Order was introduced as “Commission’s

Exhibit 1.”



-2-

It was stipulated that the employee/employer/carrier relationship existed

at all relevant times, including April 7, 2009; that the claimant sustained a

compensable injury to her right shoulder as the result of a specific incident

identifiable in time and place of occurrence on said date; that she earned

sufficient wages to entitle her to compensation rates of $539.00 per week for

temporary total disability and $404.00 per week for permanent partial

disability; that respondents paid temporary total disability through on or about

November 6, 2009; and that respondents had controverted claimant’s

entitlement to all additional temporary total disability.

By agreement of the parties, the following issues were presented for

determination:

1) Whether the claimant’s healing period had ended.

2) Claimant’s entitlement to additional temporary total disability.

Claimant contended, in summary, that her healing period had never

ended; that she was entitled to additional temporary total disability beginning

November 7, 2009, when benefits were terminated and continuing through the

present.  The claimant requested a controverted attorney’s fee on any

additional temporary total disability awarded.

The respondents contended that the claimant reached maximum
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medical improvement on November 3, 2009, and could not prove entitlement

to additional temporary total disability.

The claimant was the only witness to testify. The record is composed

solely of the transcript of the hearing containing separate volumes of medical

reports which were introduced as “Claimant’s Exhibit A” and “Respondents’

Exhibit A,” respectively.  Subsequent to the hearing, both parties submitted

letter briefs addressing how the medical evidence supported their conflicting

contentions.  In addition, claimant’s attorney submitted an unsolicited

response to respondents’ letter brief.  Said letter briefs and correspondence

have been blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas W orkers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.
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3. The claimant’s healing period ended on or about November 3, 2009.

4. The claimant has failed to prove, by a preponderance of the evidence,

that she is entitled to additional temporary total disability benefits.

5. All additional issues have been reserved.

DISCUSSION

As previously noted, the claimant was the only lay witness to testify.

Her testimony is undisputed.  Further, the claimant’s injury, as well as her

course of medical treatment is basically undisputed.  However, as will be set

out further below, the issues presented for determination turn primarily on the

medical evidence.  A preponderance of the credible medical evidence does

not support the immediate claim for additional temporary total disability.

Although the claimant testified that she remained temporarily totally disabled,

her statements are merely conclusions and are not supported by the record

as a whole.  Further, the testimony of a claimant is never considered

uncontroverted.  The testimony of an interested party is always considered to

be controverted. Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d

457 (1994); Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d 84

(1998).



-5-

The claimant, Courtrina G. Broomfield, is fifty-two (52) years old.  She

completed one year of college, followed by training as a Licensed Practical

Nurse (LPN).  The claimant has been an LPN since 1993.  Prior to becoming

an LPN, the claimant worked as a Certified Nursing Assistant (CNA).  On and

before April 7, 2009, the claimant worked as an LPN for the Arkansas Health

Center.  The claimant stated that her job duties included passing out

medications; monitoring patient care, including monitoring the CNAs in regard

to patient care; maintaining patients’ charts; and taking care of all patient

needs which involved physical activities and required the use of both upper

extremities.  The claimant sustained an admitted compensable injury to her

right shoulder as the result of the specific work-related incident on April 7,

2009.  The claimant’s description of the accident, as well as her course of

medical treatment is set out below:

Q     ...What happened to you that caused you to be injured?

A     We had a patient that was receiving a medication patch on him, and the

director of nurses made a stipulation that he could no longer get it anywhere

on his body except for on his back, and then the medication had to be verified

from the nurse that was leaving with the nurse that was oncoming.  So if he

was laying down, you had to lift him, move him or whatever in order to verify

that the medication patch was there.

Q     W hat size – how big of a fellow was this?

A     He’s a large man, about almost 300 pounds.
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Q     Okay.  And so you were trying to help move him?

A     Yes.

Q     All right.  And what happened?

A     It was the nurse in my – the oncoming nurse and myself went down there

to verify his patch, and I had my right arm under his left arm and she had the

other arm, and we had to lift him in order to see that the medication was on his

back.

Q     Did you have pain?

A     I didn’t have – I felt something a little bit at that time, and as I went on, I

started  to  feel – it  started  to  get worse, and by the time I came back to

work – as I was getting ready to leave that night, I couldn’t even hardly – I

couldn’t drive with my right hand to get home I was hurting so bad.

Q     What sort of pain were you having and where was it located?

A     It was located in my right shoulder and it was like a stabbing pain.

Q     Okay.

A     So I went directly from work – I didn’t even go home – I went directly from

work straight to the emergency room.

Q     All right.  You received some emergency room treatment.  The list that

I have here indicates that you then saw Dr. Bruce White.  He’s your family

doctor?

A     Yes, sir.

Q     And you saw Dr. Sudderth, I believe.  Was that later than you saw him

or somewhere around about the time you saw Dr. White?

A     I saw him later because when I went to turn in paperwork at the Health

Center, they told me I could no longer see Dr. White.  I had to see their



-7-

workmen’s comp physician, which is Dr. Sudderth.

Q     Okay.  You’ve been seen by Dr. Richard Nix.  He gave you an injection

–

A     Yes.

Q     – at some point in time?

A     Yes.

Q     You saw Dr. Earl Peeples.  He had an EMG/nerve conduction study

conducted on you?

A     Yes, sir.

Q     Okay.  It looks like that you requested a change of physician, and you

came under the treatment of Dr. Torrence W alker, is that correct?

A     Yes, sir.  Yes, sir.

Q     Now, did you pick Dr. Walker, or did the Commission pick Dr. Walker for

you?

A     I picked Dr. Walker.  (Tr.10-12)

Respondents have exercised good faith in meeting its obligations under

our workers’ compensation laws by providing the claimant with prompt

medical treatment.  As noted above, the claimant first received treatment on

her own at the emergency room on April 7, 2009.  The claimant then saw her

family physician, Dr. Bruce White, prior to filling out the paperwork for her

workers’ compensation claim.  After the claimant filed her claim, her employer
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sent her to its workers’ compensation physician, Dr. Brian Sudderth.  The

claimant first saw Dr. Sudderth on April 15, 2009.  Dr. Sudderth ran various

diagnostic studies and eventually referred the claimant to orthopedic

specialists, Dr. Richard A. Nix and Dr. Earl Peeples, both with OrthoArkansas

in Little Rock, Arkansas.  The claimant was treated primarily with medications

and physical therapy.  In addition, the claimant underwent various diagnostic

testing.  No surgery has ever been recommended to treat the claimant’s injury.

On cross-examination, the claimant pointed out that her family

physician, Dr. White, actually recommended Dr. Richard Nix as her orthopedic

surgeon because Dr. Nix treated shoulders and that respondents agreed to Dr.

Nix.  The claimant saw Dr. Nix on several occasions and was in turn referred

by Dr. Nix to Dr. Earl Peeples with the same clinic.  The claimant stated that

she saw Dr. Peeples twice.  The claimant was dissatisfied with Dr. Nix and Dr.

Peeples, stating that both treated her in a “humiliating way.”  Accordingly, the

claimant petitioned for a change of physician to Dr. Torrence Walker, an

orthopedic surgeon with Walker Orthopaedics in Pine Bluff, Arkansas.  Dr.

Walker first examined the claimant on September 8, 2009.  Dr. Walker treated

the claimant primarily with medications.  Dr. Walker referred the claimant for

a Functional Capacity Evaluation (FCE).  Following the FCE, Dr. Walker
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opined that the claimant had reached maximum medical improvement without

permanent impairment, and discharged the claimant back to her primary care

physician.  (Tr.12, 25)(Resp. Ex. A, p.49)

The record reflects that after the claimant was released by her

authorized treating physician doctor, Dr. Walker, respondents terminated all

temporary total disability.  The claimant then returned to the company doctor,

Dr. Brian Sudderth, who has continued to treat the claimant with medications

only.  Dr. Sudderth apparently referred the claimant to Dr. Thomas Ward for

pain management.  Likewise, Dr. W ard has continued the claimant on

medications to treat her complaints of pain.  Apparently respondents have

continued to pay for claimant’s follow-up medical treatment.  The issue

primary presented for determination concerned claimant’s entitlement to

additional temporary total disability.

MEDICAL EVIDENCE

The claimant was initially examined at the Hot Springs County Medical

Center Emergency Room in Malvern, Arkansas.  The claimant was diagnosed

as having sustained a superior displacement of the right clavicle at the

acromioclavicular joint; however, the findings appeared chronic in nature.  No

acute findings were seen.  (Cl. Ex. A, p.1)
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The claimant was next seen by her family physician, Dr. Bruce White,

on April 15, 2009.  Dr. White observed slight swelling on the right AC joint and

diagnosed AC joint separation.  (Cl. Ex. A, p.2)

After reporting her injury, the claimant was referred to the company

doctor, Dr. Brian Sudderth.  Dr. Sudderth also examined the claimant on the

same day that she saw her family physician.  Dr. Sudderth noted that the

claimant’s arm had been placed in a sling.  Dr. Sudderth kept the claimant off

work until she could be evaluated by an orthopedist.  As previously noted, the

claimant was referred to Dr. Richard Nix, an orthopedic surgeon in Little Rock,

Arkansas.  The claimant first saw Dr. Nix on April 20, 2009.  Dr. Nix

recommended an MRI of the right shoulder to rule out possible rotator cuff

tear.  The claimant returned to Dr. Nix on April 21, 2009.  Dr. Nix pointed out

that the MRI findings of the rotator cuff showed fluid along the bursal surface

of the supraspinatus tendon in the acromial/subdeltoid bursa with hazy,

increased signal intensity along the bursal surface which might represent

fraying while noting that subscapularis, infraspinatus and teres minor tendons

were normal.  Dr. Nix’s initial impression was moderate

subacromial/subdeltoid bursitis.  (Cl. Ex. A, p.5)

The claimant returned to Dr. Nix for an injection on April 27, 2009.
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Again, Dr. Nix diagnosed subacromial bursitis which did not suggest any

surgical problem.  Dr. Nix injected the bursa with Celestone and Marcaine and

suggested that the claimant remain off work an additional two (2) weeks.  The

claimant returned to Dr. Nix on May 18, 2009, at which time he noted that the

claimant’s symptoms were vague without objective findings to explain the

claimant’s complaints.  Dr. Nix recommended an EMG and nerve conduction

study of the right upper extremity.  The claimant returned to Dr. Nix on June

23, 2009,  complaining  that  she hurt all the time.  Dr. Nix obtained cervical

x-rays which suggested anterior spurring at C5-C7 which he felt was cervical

degeneration of chronic nature.  Dr. Nix referred the claimant to Dr. Earl

Peeples in the same clinic to evaluate the claimant’s spinal problems while

continuing to indicate that the claimant’s problems were not a surgical

problem.  (Cl. Ex. A, p.14)

The claimant next saw Dr. Earl Peeples on July 15, 2009.  Dr. Peeples

noted that previous diagnostic studies did not reveal any significant

abnormality and that the claimant’s complaints of pain exceeded the objective

findings on examination.  Dr. Peeples did not see any gross atrophy or signs

of dystrophy.  Dr. Peeples made the following recommendation:

DISCUSSION:

In view of the fact that EMG, MRI, radiographs and examination
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do not explain her findings I suggest MMPI evaluation.  I think

there is a strong possibility of a conversion disorder or similar

disorder, particularly with the pain radiating and inability of very

strong narcotics to alleviate this pain.  MMPI was approved by

Workers [sic] Comp and will be obtained by Dr. Sowrheaver or

Dr. Johnson and then I will make further comments.  At present

she will continue her current level of activities.   (Cl. Ex. A, pp.16-

17)

The claimant did not follow through with Dr. Peeples’ recommendation.

Rather, the claimant next petitioned and received a change of physicians from

Dr. Nix and Dr. Peeples to Dr. Torrence A. Walker, an orthopedic surgeon in

Pine Bluff, Arkansas.  Dr. Walker first examined the claimant on September

8, 2009.  Dr. Walker last examined the claimant on November 3, 2009,

following a Functional Capacity Evaluation which Dr. Walker recommended.

Based upon the results of the Functional Capacity Evaluation, reflecting that

the claimant gave a poor effort, Dr. Walker was unable to assess functional

impairment.  His impression is set out below:

IMPRESSION:     Right shoulder pain.

PLAN:     I informed Ms. Broomfield of the findings on the

functional capacity examination.  I feel that she has reached her

maximal medical improvement.  I am unable to provide any

additional treatment recommendations for her, especially based

on her FCE.  I recommend no additional treatment and informed

her that it may require her to find a different job that limits

overhead reaching with her R shoulder and arm.  She will be

discharged back to her PCP.  (Cl. Ex. A, p.31)
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Dr. Sudderth opined on March 18, 2010, that the claimant “may” have

developed reflex sympathetic dystrophy and suggested that the claimant be

evaluated by Dr. Thomas W ard because of her complaints of pain without

noting any objective findings to support the possible diagnosis.  In fact, RSD

has never been identified by any of the medical providers.  In a subsequent

report, Dr. Sudderth noted that the only objective finding was the previously

identified subacromial bursitis on MRI.  (Cl. Ex. A, pp.38, 42)

ADJUDICATION

Temporary total disability is that period within the healing period in

which an employee suffers a total incapacity to earn wages.  Arkansas State

Highway and Transportation Department v. Breshears, 272 Ark. App. 244, 613

S.W .2d 392 (1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878

S.W .2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or

any other employment, the wages which the employee was receiving at the

time of the injury.  The Commission may consider the claimant's physical

capabilities and evaluate her ability to engage in any gainful employment.

The claimant bears the burden of proving both that she remains within her

healing period and, in addition, suffers a total incapacity to earn pre-injury
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wages in the same or other employment.  see, Palazolo v.Nelms Chevrolet,

46 Ark. App. 130, 877 S.W .2d 938 (1994).

I find that the claimant’s healing period ended on November 3, 2009, at

which time her authorized treating physician, Dr. Torrence Walker, opined that

the claimant had reached maximum medical improvement.  Admittedly, since

that time, the claimant has continued to received additional medical treatment

to help her manage her symptoms.  Claimant’s entitlement to additional

medical treatment does not entitle her to additional temporary total disability.

The claimant has the burden of proving entitlement to additional temporary

total disability.  I find that the claimant’s continued problems, if any, are

permanent in nature.  The sole issues presented for determination concerned

the end of claimant’s healing period, as well as entitlement to additional

temporary total disability.  Even if the claimant’s healing period has not ended,

which is inconsistent with the findings of fact set out above, I cannot find that

the claimant is totally disabled within the meaning of the workers’

compensation laws.  Specifically, I find that there is work that the claimant can

perform, even with her restrictions.  Claimant’s entitlement to additional

benefits has been specifically reserved.  In view of the foregoing, the within

claim is hereby respectfully denied and dismissed.
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IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 

Chief Administrative Law Judge                  


